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U.5. DEPARTMENT OF LABOR
Office of Workers' Compensation Programs

DECISION OF THE HEARING REPRESENTATIVE

In the matter of the claim for compensation under Title 5, U.S. Code 8101 et. seq. of DAVID P. BOURKE;
Employed by the Depattment of Veterans Affairs, Hines, lllinois; Case Ne. 102151589. An oral hearing
was hald on 06/26/2018.

The Issue for determination is whether the claimant was injured in the performance of duty
due to exposure to fumes on September 3™ and 11, 2014

The claimant, born December 14, 1956, is employed as a reproduction equipment operator by
the Department of Veterans Affairs in Hines, llinois. He filed an occupational disease claim
for multiple medical condltlons due to exposure to fumes on September 3™ and 11, 2014.

In a statement dated July 25, 2017 the claimant indlcated he was exposed twice to hazardous
chemicals used by a roofing contractor. The exposure occurred through the HVAC system.
The contractor was repalring and resurfacing a section of the roof, He explained he was
hospitalized with significant lung damage. Prior to the exposure he did not have any pre-
existing pulmonary, cardiac or skeletal conditions.

He had been a long distance runner and regularly ran 6 miles a day until the exposure at work.

It is claimed that due to the work exposure and subsequent medical treatment the claimant
developed permanent and chronic back pain requiring that he walk with a walker, cane or use
a scooter. It is claimed he developed degenerative disc disease, steroid induced osteoporosis
with fracture, steroid induced testicular hypofunction, infectious colitis, enteritis and gastritis,
biood poisoning, sleep apnea and rheumatic disorders of both mitral and tricuspid valves.

In another statement also dated July 25, 2017 the claimant explained that the print shop has

i jts own air conditioning system to maintain specific air temperature and humidity levels.
Although all employees in the print shop were exposed to the fumes the claimant’s exposure
was the longest as he was the acting lead clerk on duty that day and was responsible for the
evacuation of the other employees.

The claim was denied by decision dated January 11, 2018 on the basis that the medical
evidence did not establish that the claimant’s medical conditions were causally related to his
workplace exposure. It was explained that the ¢lalmant sought a second opinion with Linda
Chan, M.D.. In her report dated December 8, 2015 Dr. Chan diagnosed interstitial lung
disease and numerous inflammatory conditions were possible. She did not provide a firm
diagnosis of a medical condition, Drs, Laghi and Moua are pulmonologists who treated the
claimant. They diagnosed lung nodules and neither physician could provide a definitive
diagnosis or etiology of the nodufes.
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In notes from February 2016 Dr. Mousa stated he could not make a definitive diagnosis that
the lung noduies are sarcoidic and even If they were the claimant’s brief exposure would not
have caused the nodules.

Drs. Moua and Laghi noted the claimant was a heavy smoker for 30 years although he stopped
smoking 10 years ago. It was also stated in the decision that he had prior jobs in which he
was exposed to lung irritants, ashestos or carcinogenic chemicals. 1t was further stated that
as the lung condition has not been accepted as causally related the other conditions stemming
from the treatment of the lung condition have not been established as causally related to the
emmiployment exposure.

A telephone hearing was held onh June 26, 2018. Geoffrey Shapire, Esq, represented the
claimant at the hearing. ‘

Mr. Shapiro stated that numerous medical conditions were diagnosed. He requested that the
record be left open for 30 days for the submission of a narrative medical report to establish
causal relationship of the diagnosed medical conditions to the employment exposure.

The claimant testified he was sent home after the exposure and he was sick for several days,
He could sfill smell the fumes in his nostrils, he was not sleeping and he could not breathe
right.

It is the claimant's belief he was given toc much prednisone, 40 mg per day, in early 2015.
The prednisone was prescribed by Dr. Shaikh. He indicated a biopsy of the lungs was done
on March 1 or 2, 2015 after which he contracted a hospital acquired infection in his intestines.
It is also the claimant’s belief he developed steroid Induced osteoporosis and degenerative
disc disease. He also belleves a hernia he developed was due to coughing. He developed a
spinal fracture and fusion surgery of his back was done.

The record was left open for 30 days for the submission of additional evidence, Additional
evidence was not received.

An occupational disease or injury is one caused by specified emplayment factors occurring
over a longer period than a single shift or workday. ' The test for determining whether an
employee sustained a compensable occupational disease or injury is three-pronged. To
establish the factual elements of the claim, a claimant must submit: (1) medical evidence
establishing the presence or existence of the disease or condition for which compensation is
claimed; (2) a factual statement identifying the factors alleged to have caused or contributed
to the presence or occurrence of the disease or condition; and (3) medical evidence
establishing that the factors identified by the claimant were the proximate cause of the
condition for which compensation is claimed or, stated differently, medical evidence
establishin% that the diagnosed condition is causally related to the factors identified by the
claimant.

'D.D., 57 ECAB___ (Docket No. 06-1315, lssued September 14, 2006)
2 Shaffer, 55 ECAB 386, 289 (2004)
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The medical evidence required to establish causal relationship generally ls ratlonalized
medical opinion evidence. Rationalized medical opinion evidence is medical evidence which
includes a physlclan's ratlonalized opinlon on the issue of whether there is a causal
relationship befween the claimant's diagnosed condition and the implicated employment
factors. * The apinlon of the physiclan must be based an a complete factu:al and medical
background of the claimant * and must be ohe of reasonable medical certainty ® explaining the
nature of the relationship between the dlagnosed condition and the specific employment
factors identified by the claimant. ®

FECA provides compensation for the disability of an employee resulting from personal injury
sustained while in the performance of duty. 7 An employee seeking benefits under FECA
has the burden of proof to establish the essential elements of her claim, including that she
sustained an injury in the performance of duty and that any specific condition or disability for
work for which she claims compensation is causally related to that employment Injury. ®

Causal relationship is a medical issue ? and the medical evidence generally requlred to
establish causal relationship is rationalized medical opinion evidence. The opinion of the
physician must be based on a complete factual and medical background of the claimant 1°,
must be one of reasonable medical certainty, and must be supported by medical rationale
explaining the nature of the relationship between the diagnosed condition and the
established incident or factor of employment. !

The belief of a claimant that a condition was caused or aggravated by the employment is not
sufficient to establish causal relationship. 12

The fact that a condition manlfests Itself or worsens during a perlod of employment ™ or that
work activities produce symptoms revelatory of an underlying condition does not raise an
inference of causal relationship between a claimed condifion and employment factors.

There is no rationalized medical evidence explaining how the claimant's lung condition is
causally related to his accepted employment exposure. The fact that that claimant's
symptoms appeared after the employment exposure is not a basis to establish causal
relationship. This is a medical issue that may only be established by rationalized medical
evidence. None of the claimant's physicians have provided a definitive opinion on the issue

* Hightower, 54 ECAB 798 (2003)

4 Martinez, 54 ECAB 823 (2003)

5 Montoya, 54 EGAB 306 (2003)

§ Rogers, 54 ECAB 693 (2003)

T51.8.C. §8102(a)

b Pendieton, 40 ECAB 1143, 1145 (1089)

® Briggs, 37 ECAB 578 (1966)

° Mimifz, Jr., 30 ECAB 567, 570 (1979}

" R E. Dockat Number 14-868 (issued September 24, 2014)
12 M. B., Docket Number 150638 (issued August 21, 2015)
'* Nimitz, 30 ECAB 567, 570 (1979)

1+ 8.8, Dacket No. 13-256 (issued August 13, 2013)
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of causal relationship of the claimant's lung conditlon to the accepted federal employment
exposure.

As the medical evidence does nat establish that the claimant's.lung condition was causally
related to his exposure o foxic fumes the other medical conditions that it is claimed arose as
a result of treatment for the lung condition are not compensable. There is no basis for the
payrent of compensation for medical conditions consequential to a condition that has not
been accepted. It is also noted that there is no medical evidence directly relating any of the
claimant's other medical condltions to the employment exposure.

The claimant has not discharged his burden of proof to establish that the employment
exposure to fumes caused a personal Injury.

The decision dated January 11, 2018 s affirmed.

Issued:
Washington, D.C.

Electronically Signed

Hearing Representative
for

Director, Office of Workers'

Compensation Programs

Wiachinatan DC. Aunust 20 9018
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ECAB Docket: 2019-0514
Claim No.: 102151589

U.S. Department of Labor
Employees’ Compensation Appeals Board

D.B., Appellant

And Docket No.: 2019-0514

Department of Veterans Affairs ‘ ‘ Claim: 102151589
VMAC Edward Hines Jr. Hospital |

Hines, IL, Employer

APPELLANT’S BRIEF IN SUPPORT OF APPEAL

A. Statement of the Facts

It must be recalled at the outset that this federal employee along with
others at the Hines VA facility were exposed to noxious fumes on at least
two occasions in September of 2014. The fume exposure and the subsequent
medical treatment form the basis of this claim. Unfortunately the fume
exposure caused the need for medical treatment. This medical treatment
resulted in complications and further and more serious harm. The nexus of
the multiple injuries in the claim stem from the medical treatment Mr.

Bourke had after his work exposures.

Mr. David Bourke was at work as a reproduction equipment operator for
the Department of Veteran Affairs in Hines, Illinois when he was exposed

on September 3, 2014 and September 11, 2014 to hazardous chemicals
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through the HVAC system. The chemicals were being used by a roofing
contractor that was repairing and resurfacing a section of the roof. The print
shop where Mr. Bourke was exposed has its own ventilation and air-
conditioning system to maintain specific air and humidity levels.
Additionally, there are no windows. On September 3, 2014, when Mr.
Bourke and his co-workers were initially exposed, some industrial fans were
brought in and doors were opened to try to eliminate the fumes from the
print shop. When the second exposure occurred, Mr. Bourke had
significantly more exposure to the toxic chemicals due to the fact that he was
the acting supervisor that day and was responsible for evacuating the other
employees and shutting down the printers before he could get out of the print

shop.

Following the second exposure to the toxic fumes from the roofers on
September 11, 2014, Mr. Bourke and his co-workers reported.to employee
health due to feeling nauseous and noticing irregular heartbeat and irregular
breathing. Roughly 10 ten days later, Mr. Bourke reported to nurse
practitioner Mike Egan with the VA because he was still suffering from the
exposure. Specifically, Mr. Bourke was having trouble breathing and
sleeping, and was unable to do his usual six mile daily runs. A CAT scan
was performed on October 21, 2014, which showed, “1. Multiple pulmonary
nodules as above 3-6 months followup is recommended. 2. Patchy
reticulondular opacities mainly in the upper lobes which may represent
smoking related interstitial lung disease. 3. Calcified mediastinal and hiiar
lymph nodes as well as calcified granulomas consistent with prior
granulomatous disease. 4. Noncalcified mediastinal lymph nodes up to

8mm. 5. 3.4 X 3.3 cm liver cyst. 6. Other findings as above.”
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Due to the CAT scan findings noted above, Mr. Bourke was referred to
Dr. Shaikh with the VA. A second CAT scan was ordered and subsequently
performed on January 22, 2015, which showed:

“Multiple reticulonodular somewhat groundglass speculated
opacities with upper lobe predominance. Multiple groundglass
nodules throughout both lung fields limited evaluation for
single dominant lesion. Stable speculated left upper lobe
nodule. Overall stable appearance of the lungs. Infectious or
inflammatory etiologies are considerations such as RBILD,
hypersensitivity pneumonitis or possibly atypical infection or
fungal cause. Followup in 6 months is recommended unless
clinical symptoms change.”

A biopsy of the left lung was performed on March 1, 2015. Dr. Shaikh

prescribed prednisone because she suspected a diagnosis of Sarcoidosis.

The first complication to occur in this case is that Mr. Bourke
developed a hospital acquired infection in his intestines following the March
1, 2015 biopsy. He was admitted to the ER, and subsequently spent 8 days
in the hospital being treated for infectious colitis. This required antibiotics,
and he was also still being prescribed the 40 milligrams per day of
prednisone to treat the suspected Sarcoidosis. Mr. Bourke took this amount
of prednisone for a total of 5.5 months, but in the mean time his left lung
collapsed. This required 2 weeks of hospitalization. He was released and
sent home with the prednisone prescription, but was soon back in the
hospital for another left lung collapse, this time for a week. He followed up
with Mike Egan, his Nurse Practitioner with the VA, who admitted Mr.
Bourke for 2 days in the hospital because his oxygen levels were below a

safe level.
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The next complication occurred when Mr. Bourke suffered a fractured
back in August of 2015. The specific diagnosis was a steroid induced
osteoporosis and degenerative disc disease with fracture. This required two
surgeries — the first was in October or 2015 and was an attempt to stabilize
the fractured vertebra, and the second was to fuse L4 and L5 in the lower

back, with insertion of rods and screws on November 28, 2016.

Mr. Bourke’s recovery was further complicated by the diagnosis of a
double hernia at the site of the infection, with resulting surgical repair on

August 22,2016 at Hines VA Hospital.

Mr. Bourke decided at this point to seek second and third medical
opinions regarding the lung conditions and the questionable necessity of the
high doses of prednisone that he had been prescribed. He sought treatment
with the Mayo Clinic in Rochester, Minnesota and was informed that he did
not actually have Sarcoidosis and thus the prednisone usage was, and had
been all along, unnecessary. Additionally, in June of 20:18\M\r Bourke had a

spinal stimulator implant placed by a neurosurgeopr ay Loyola Medical

- -~
—

Center in Maywood, Illinois.

Mr. Bourke filed an occupational disease claim for the multiple
conditions listed above due to the exposure he suffered at work on
September 3 and September 11, 2014. Specifically, the conditions for which
he seeks compensation are: degenerative disc disease, steroid induced
esteoporosis with fracture, steroid induced testicular hypofunction,

infectious colitis, enteritis and gastritis, blood poisoning, sleep apnea, two
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collapsed lungs, and rheumatic disorders of both mitral and tricuspid valves.
His claim was denied per Decision dated January 11, 2018 on the basis that
| the medical evidence did not establish that Mr. Bourke’s medical conditions
were causally related to his workplace exposure. Mr. Bourke disagreed with
the January 11, 2018 Decision and a telephone hearing was held on June 26,
2018.

Per Decision dated August 30, 2018 Mr. Bourke’s claim was denied
for the reason that, “There is no rationalized medical evidence explaining
how the claimant’s lung condition is causally related to his accepted
employment exposure,” and “As the medical evidence does not establish that
the claimant’s lung condition was causally related to his exposure to toxic
fumes the other conditions that it is claimed arose as a result of the treatment

for the lung condition are not compensable.”

B. Statement of the Case

An employee seeking benefits under the Federal Employees’
Compensation Act has the burden of establishing the essential elements of
his or her claim, including the fact that the individual is an “employee of the
United States” within the meaning of the Act; that the claim was filed within
the applicable time limitation; that an injury was sustained while in the
performance of duty as alleged; and that any disability and/or specific
condition for which compensation is claimed are causally related to the
employment injury. Alvin V. Gadd, 57 ECAB 172 (2005); Anthony P. Silva,
55 ECAB 179 (2003). These are the essential elements of each and every

compensation claim regardless of whether the claim is predicated on' a
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traumatic injury or an occupational disease. See Elizabeth H. Kramm
(Leonard O. Kramm), 57 ECAB 117 (2005); Ellen L. Noble, 55 ECAB 530
(2004).

To determine whether an employee sustained a traumatic injury or
occupational disease in the performance of duty, the Office must determine
whether “fact of injury” is established. First, an employee has the burden of
demonstrating the occurrence of an injury at the time, place and in the
manner alleged, by a preponderance of the reliable, probative and substantial
evidence. David Apgar, 57 ECAB 137 (2005); Delphyne L. Glover, 51
ECAB 146 (1999). Second, the employee must submit sufficient evidence,
generally only in the form of medical evidence, to establish a causal
relationship between the employment incident and the alleged disability
and/or condition for which compensation is claimed. Gary J Watling, 52
ECAB 278 (2001); Shirley A. Temple, 48 ECAB 404, 407 (1997). An
employee may establish that the employment incident occurred as alleged,
but fail to show that his or her disability and/or condition relates to the

employment incident. Id.

Proceedings under the Act are not adversarial in nature, nor is the Office
a disinterested arbiter. While the claimant has the burden to establish
entitlement to compensation, the Office shares responsibility in the
development of the evidence to see that justice is done. Phillip L. Barnes, 55
ECAB 426 (2004). 20 C.F.R. § 10.118(a) states: “The employer is
responsible for submitting to [the Office] all relevant and probative factual
and medical evidence in its possession, or which it may acquire through

investigation or other means. Such evidence may be submitted at any time.”
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Mr. Bourke has certainly established that he is an “employee of the
United States” within the meaning of the Act and that the injury occurred at
the time, place and in the manner alleged, by a preponderance of the reliable,
probative and substantial evidence. The undisputed facts in this case show
that there were noxious fumes at the Hines VA causing evacuation and
hospitalization. It is also undisputed that the multiple hospitalizations and
complications resulted from the fume exposure. The question in this case is
whether Mr. Bourke submitted sufficient medical evidence to establish a
causal relationship between the exposure to toxic fumes and the conditions
for which compensation is claimed. The evidence in the claim show that he

did.

It is clear that Mr. Bourke presented to employee health, along with
his co-workers who were also exposed to the roofing fumes in the print
shop, on the date of the second exposure — September 11, 2014. Mr. Bourke
testified at the June 26, 2018 phone hearing that he and all of his co-workers
were feeling nauseous, but that they kept him the longest because he had an
irregular heartbeat and irregular breathing rhythm. Because he continued to
__have symptoms, he reported to his NP Mike Egan at the VA. He reported to
Dr/,j?‘ Egan that he could still smell the toxic fumes for several days after the
“ Nﬂé;cposure, that he couldn’t sleep, couldn’t breathe right and could no longer
run his daily 6 miles. Prior to the injury, Mr. Bourke had been a long

distance runner and had run 6 miles every day. Mr. Bourke had no prior

pulmonary, cardiac or skeletal conditions.
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From this point, things went from bad to worse for Mr. Bourke. His
lung condition was misdiagnosed as Sarcoidosis, for which he was
prescribed large daily doses of prednisone. Following a lung biopsy, he
developed a hospital related infection which required antibiotics and a
lengthy hospital stay. The massive, and as it turns out unnecessary, doses of
prednisone led to skeletal degeneration in Mr. Bourke’s back which required
several surgeries. Additionally, he suffered two collapsed lungs and hernia

at the location of the hospital infection.

Mr. Bourke’s health has been deteriorating ever since his exposure to
toxic fumes at work on September 3 and September 11, 2014, and it all
stems from that original exposure. If he wouldn’t have been exposed to the
toxic fumes, he never would have been misdiagnosed with sarcoidosis and
developed prednisone-related complications. Without the exposure, he
would never have had the biopsy which led to the hospital infection and
hernia. This all began with his work-related exposure to toxic fumes, which
is documented in the medical records from employee health on September
11, 2014. Mr. Bourke had no prior problems with his lungs — he ran 6 miles
every day. He had no problems with his back. It all stems from the

exposure.

The law and facts in this case support a finding of causal relationship
between the exposure to toxic fumes at work and the claimed physical
conditions. The initial employee health and emergency room admissions
began a totally non humorous comedy of errors. The continuous chain of
events in this claim show causation in its most basic form. Since

proceedings under the Act are not adversarial in nature, nor is the Office a
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disinterested arbiter then the factual basis must be completely developed.
While the claimant has the burden to establish entitlement to compensation,
the Office shares responsibility in the development of the evidence to see

that justice is done. Phillip L. Barnes, 55 ECAB 426 (2004).

20 CFR. § 10.118(a) states: “The employer is responsible for
submitting to [the Office] all relevant and probative factual and medical
evidence in its possession, or which it may acquire through investigation or
other means. Such evidence may be submitted at any time.” The Employer
in this case had an obligation to submit any and all evidence pertaining to
the roofing company it had hired, the particular substances and fumes it had
used in the roofing process, and information from employee health with
respect to treatment of Mr. Bourke and the other print shop employees that
were exposed. This is all information that is in the custody of the employer
so would not be accessible to Mr. Bourke. It is also information that would
help shed light on Mr. Bourke’s claim of exposure to toxic fumes and
subsequent diagnoses. In addition the medical aspects of the subsequent
treatment following the occupational exposure must be considered in
context. There were multiple obvious complications resulting in multiple

harms.

Mr. Bourke’s claim should be recognized as he has established by
appropriate fact and law that his conditions are causally related to his
exposure to toxic fumes at work. But at a minimum, Mr. Bourke’s claim
should be remanded in order for the Office to seek more information from

the Employer regarding the exposure at issue in this claim.
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For all of the foregoing the Decision below must be vacated. ECAB
is respectfully requested to issue a de novo Decision finding that this injured
worker sustained a compensable occupational injury and may therefore

participate in the benefits of the Federal Employees Compensation Act.

Respectfully submitted,

Alan J. Shapiro
Attorney for David Bourke

10
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United States Department of Labor
Employees’ Compensation Appeals Board

D.B., Appellant

Docket No. 19-0514
Issued: January 27, 2020

and

PEFPARTMENT OF VETERANS AFFAIRS,
EDWARD HINES, JR. VETERANE
ADMINISTRATION MEDICAL CENTER,
Hines, IL, Employer

T v St Vit gt e Vg’ Ve’ Vg et

Appearancas: Case Submitted on the Record
Alan J. Shapiro, Esq., for the appellant'
Office of Solicitor, for the Director

DECISION AND ORDER

Before:
CHRISTOPHER J. GODFREY, Chief Judge

PATRICIA H. FITZGERALD, Deputy Chief Judge
JANICE B. ASKIN, Judge

JURISINCTION

On Janwary 8, 2019 appellant, through counsel, filed a timely appeal from an August 30,
2018 merit decision of the Office of Workers” Compensation Programs (OWCP). Pursuant to the
Federal Employses’ Compensation Act’ (FECA) and 20 C.F.R, §§ 501.2(c) and 501.3, the Board
has jurisdiction over the merits of this case.

' In all cases in which a representative hag been authorized in a matter before the Board, no elam for a fee for legal
or other service performed on appeal before the Board is valid unless approved by the Board. 20 CF.R. § 501.%).
No contract for a stipulated fee or on @ contingent fee basis will bo approved by the Board, Jd An attormey of
Tepresentative™s collestion of a fee without the Board's approval may constitute a misdemeancr, subject to fine or
imprisonment for up to one year or both. Tl see alvo 18 US.C. §292, Demands for payment of fees to a
representative, prior to spproval by the Board, may be reported to sppropriate suthorities for investigation

25U.5.C. § 8101 et seq.

[
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ISSUE

The issue is whether appellant has met his burden of proof to establish lung conditions
causally related to the accepted factors of his federal employment.

FACTUAL HISTORY

On July 25, 2017 appellant, then a 60-year-old reproduction equipment operator, filed an
occupational disease claim (Form CA-2) alleging multiple medical conditions as a result of being
exposed to chemical fumes due to factors of his federal employment. He indicated that he first
became aware of his conditions, and their relationship to factors of his federal employment, on
October 21, 2014,

In a narrative stafement dated July 25, 2017, appellant indicated that on September 3
and 11, 2014 he was exposed to hazardous roofing material chemicals, which came through the
air conditioning system and info his employment duty station. He noied that he left work on
September 11, 2014 for medical examination. Appellant subsequently felt ill n the days after
gxposure and sought medical treatment from his primary phyzician on September 30, 2014. He
related that a scan of his lunps revealed a number of nonealcified growths sprouting in both lungs.
Appellant ndicated that he began experiencing severe pain in his lower intestines on March §,
2015 and was diagnosed with infectious colitis. He noted that he was hospitalized and then placed
on a steroid medication for his lung disease, which had been diagnosed as sarcoidosis. Appellant
noted that the steroid medication caused side effects including a collapsed left ung and
dangerously low levels of oxygen. He also noted that, subsequent to filing the Form CA-2, he also

“suffered from blood poisoning, bronchitis, a fractured back from repetitive coughing, a lefi-sided
hernia, and had major comrective spinal surgery all of which he attributed to the chemical exposure
in March 2014.

In & development latter dated Angust 9, 2017, OWCP advised appellant of the deficiencies
of his claim. It provided a questionnaire for his completion and informed him of the medical
evidence needed to establish his claim. OWCP afforded appellant 30 days to submit the necessary
avidence.

In response to OWCP’s development letter, on Aupust 14, 2017 OWCP received
approximately 100 separate diagnostic examination reports ranging from December 17, 2008 to
July 1, 2016 regarding appellant’s lung conditions.

In addition, OWCP received approximately 40 separate medical reports with dates ranging
from March 30, 2014 to October 28, 2016 from various physicians at the Veterans Administration
(VA) Hospital in Hines, IL including: a reporf duted March 30, 2014 from Dr. Hameeda Shaikh,
a Board-certified pulmonologist; a report daied February 24, 2015 from Dr. Michael Eng, a Board-
certified cardiothoracic surgeon; reports dated April 7, 2015 from Dr. John Santaniello, # Board-
certified general surgeon, and Dr. Michael Sprang, a Board-certified gastroenterologist; a report
dated Apnil 21, 2013 from Dr. Jennifer Plitcha, a Board-certified general surgeon; a report daied
May 19, 2015 from Dr. Usman Khan, a Board-certified pulmonologist; a report dated August 26,
2015 from Dr. Ambrose Panico, an osteopath; a report dated September 15, 2013 from
Dr, Willimn W. Ashley, a Board-certified newrosurgeon; a report dated December 8, 2015 from

09/23/72020 12:44PM (GMT-04:00)
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Dr. Linda Chan, a Board-certified pulmonologist; a report from Dr. Raj Uppal, an anesthesiology
specialist, multiple reports dated February 1 through 16, 2016 from Dr. Teng Moua, a Board-
certified pulmonologist; reports dated February 2 and 17, 2016 from Dr. Robert A. Wemers, a
Board-certified endocrinologist, reports dated February 4, 2015 and June 2, 2016 from
Dr. Brian E. Grogg, Board-certified in physical medicine and rehabilitation, a report dated
February 4, 2016 from Dr. AmyE. Rabatin, Board-certified in physical medicine and
rehabilitation: multiple reports dated February 19 through April 13, 2016 from Dr. Michael Frett,
a pain management specialist; a report dated May 15, 2016 from Dr. W, Richard Marsh, a Board-
certified neurosurgeon; a report dated May 18, 2016 from Dr. Jeremy L. Fogelson, a Board-
certified neurosurgeon; a report dated June 17, 2016 from Dr. Stephen J, Johans, a Board-certified
neurosargeon; a report dated June 29, 2016 from Dr. Jerry Bauer, a Board-certified neurosurgeon;
and areport dated October 28, 2016 from Dr. Frank Laghi, a Board-certified pulmonologist. These
physicians collectively diagnosed the following conditions: lung nodules, chronic back pain,
degenerative disc disease, steroid-induced osteoporosis with fracture, steroid-induced testicular
hypefunction, infectious colitis, entaritis, gastritis, blood poisoning, sleep apnea, and rheumatic
disorders of both mitral and tricuspid valves. Each physician reviewed appellant’s history of injury
and diagnostic reports, performed a physical examination, and diagnosed a variety of conditions.

In a report dated February 16, 2016, Dr. Moua indicated that he could not provide a
definitive diagnosis as to whether the lung nodules were sarcoidic in nature, and noted that, even
if the nodules were sarcoidic, the brief exposures on September 9 and 11, 2014 could not have
cauged them.

OWCP reviewed the medical records submitted and undertook further development of the
claim. In a new development letter dated September 21, 2017, it advised appellant of the
deficiencies of his claim, notified him of the type of additional evidence needed to establish his
claim, and provided a questionnaire for his completion, Appellant was informed of the medical
ovidence necessary to establish his claim. OWCP afforded him 30 days to respond.

On October 17, 2017 OWCP received 83 separate medical reports, dated August 26, 2013
to October 12, 2017, from a number of physicians at the VA Hoaspital in Hines, T, including: 4
report dated August 26, 2015 from Dr. Keith Burgard, an intemal medicine specialist; muitiple
reports dated September 14, 2015 through September 26, 2017 from Dr. Farah A. Meah, a Board-
certified endoerinologist; a report dated February 19, 2016 from Dr. Kaya Shah, a pain
management specialist; multiple reports dated March 7, 2016 through June 2, 2017 from
Dr. Laghi; a report dated March 25, 2016 from Dr. Arslan Zaidi, a pain management specialist; a
report dated April 15, 2016 from Dr. Sara Strowd, a pain management specialist; a report dated
June 21, 2016 from Dr. Yvonne Lucero, a physical medicine and rehabilitation specialist; multiple
reports dated August 25, 2016 through March 16, 2017 from Dr. Michael Wernhoff, a Board-
certified neurosurgeon; a report dated August 28, 2016 from Dr. Edward C. Villa, an emergency
medicine specialist; a report dated September 23, 2016 from Dr. Bruce E. Lewis, a Board-certified
neurosurgeon; a report dated November 26, 2016 from Dr. Stephén Roberts, a Board-certified
neurosurgeon; a report dated December 3, 2016 from Dr. Swathi Chidambaram, a Board-certified
negrosurgeoty; a report dated December 13, 2016 from Dr. John 8. Wheeler, a Board-certified
neurosurgeon; two teports dated September 20, 2017 from Dr. Kevin Swong, a Board-certified
nevrosurgeon, and Dr. Matthew Kominsky, a pain management specialist, two reports dated
October 11 and 12, 2017 from Dr. Wermers; areport dated October 12, 2017 from Dr. Grogg; and

3
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two reports dated October 12 and 30, 2017 from Dr. Moua. These physicians provided
examination findings including the previously listed diagnoses.

In his Qctober 12 and 30, 2017 reports, Dr. Moua indicated that he was provided with the
material safety data sheet for the chemical exposure and that it was not likely that one exposure
could be the cause of appellant’s pulmonary condition. In addition, he diagnosed nodules with
unknown eticlogy and could not definitively choose between the pogsible causes of granulomatous
infection or inflammation, sarcoidosis, or inhalation injury.

By decision dated January 11, 2018, OWCP denied appellant’s occupational disease ¢claim
finding that the evidence of record failed to establish that his diagnosed conditions were causally
related to the accepied factors of his federal employment.

On January 22, 2018 appellant, through counsel, requested a telephonic hearing before an
OWCP hearing representative. He submitted two diagnostic reports dated Ootober 21, 2014 and
December 18, 2015 along with his request.

On June 26, 2018 a hearing was held before an OWCP hearing representative.

By decision dated August 30, 2018, OWCP’s hearing representative affirmed OWCE’s
January 11, 2018 decigion.

LEGAL PRECEDENT

An employee secking benefits under FECA? has the burden of proof to establish the
essential elements of his or her claim, including the fact that the individual is an employee of the
United States within the meaning of FECA, that the claim was timely filed within the applicable
time limitation period of FECA, ! that an injury was sustained in the performance of duty as alleged,
and that any disability or medical condition for which compensation is claimed s causally relaied
tothe employment injury.” These are the essential elements of cach and every compensation clalm.,
repardless of whether the claim is predicated upon a traumatic injury or an occupational disease.’

In an occupatiopal disease claim, to establish that an injury was sustained in the
performance of duty, a claimant must submit the following: (1) a factual statement identifying
employment factors alleged to have caused or contributed to the presence or oceurrence of the

¥ Supranote 2.

1 A.M., Docket No. 18-1748 (issued April 24, 2019), 8.8., Dacket Na. 17-1779 (issued Februacry 7, 2018}, JP., 59
ECAB 178 (2007); Joe D. Cameron, 41 ECAB 153 (1989). ‘

5 JM., Docket No. 17-0284 (issued February 7, 2018); R.C., 59 ECAB 427 (2008), James E. Chadden, Sv., 40
ECAB 312 (198%),

& 4 M., supra note 4, KM, Docket Mo, 15-1660 (issucd September 16, 2016); LAS, Dockat No. 13-1402 (issued
February 7. 2014), Delares C. Ellyett, 41 ECAB 992 (1990).

4
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disease or condition;” (2) medical evidence establishing the presence or existence of the disease or
condition for which compensation is claimed;¥ and (3) medical evidence establishing that the
diagnosed condition is causally related to the employment factors identified by the claimant.”

Cauvsal relationship is a medical issue, and the medical evidencs required to establish causal
relationship is rationalized medical evidence.” The opinion of the physician must be based ona
complete factual and medical background of the claimant, must be one of reasonable medical
certainty, and must be supported by medical rationale explaining the nature of the relanonshm
between the dingnosed condition and the specific employment factors identified by the employee. !
Neither the mere fact that a disease or condition manifests itself during a period of employment
nor the belief that the disease or condition was caused or aggravated by employment factors or
incidents is sufficient to establish causal relationship.'?

ANALYSIS

The Roard finds that appe!llant has not met his burden of proof to eslablish lung condifions
causally related to the accepted factors of his federal employment.

In support of his occupational disease claim, appellant submitied a total of 288 medical
reports dated February 13, 2014 to October 12, 2017. These reports indicated appellant’s
diagnosed conditions, which included: lung nodules, chronic back pain, degenerative disc disease,
steroid induced osteoporosis with fracture, steroid-induced testicular hypofunction, infectious
colitis, enteritis, gastritis, blood poisoning, sleep apnea, and rhenmatic disorders of both mitral and
tricuspid valves, However, none of these reports included a narrative medical opinion regarding
the cause of appellant’s diagnosed conditions. The Board has held that medical evidence which
does not offer an opinion on causal relationship is of no probative value to the issue of causal
relationship.'* Therefore, these reports are insufficient to establish appellant’s claim.

The only physician of record who addressed causal relationship was Dr. Moua. In his
reports dated October 12 and 30, 2017, Dr. Moua opined that he could not definitely identify the

7¢.C Docket No. 18-1229 (issued March 8, 2019) Marion Vera, 54 BECAB 834 (2003); Roger Williams, 52 ECAB
468 (2001).

$ k.., Dockst No. 19-1185 (issued November 12, 2019); R.4., Docket No. 16-1218 (issued November 10, 2016),
Michael R. Shaffer, 55 BCAR 386 (2004).

Sld

" A0, Doclet No. 18-0685 (issued Qctober 26, 2018).

N E V., Docket No. 13-0106 (issued April 5, 2018).

12 A M., supra note 10; Dennis M. Mascarenas, 49 ECAB 215 (1997).

13 o LT, Dockel No, 18-1603 (issued February 21, 2019); L.B., Docket No, 18-0533 (issued August 27, 2018);
DK, Docket No. 17-1549 (issued July 6, 2013).
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etiology or canse of appellani’s conditions. As Dr. Moua’s opinion is equivocal and speculative
in nature, it is insufficient to establish appellant’s claim. '

On appeal counsel asserts that appellant has met his burden of proof to establish that his
diagnosed lung conditions are causally related to the accepted factors of his federal employment.
He does not, however, cite to a rationalized medical report on the issue of causation. As explained
above, the Board finds that the record lacks rationalized medical evidence establishing causal
relationship between appellant’s federal employment duties and his diagnosed conditions. For
this reason, the Board finds that appellant has not met his burden of proof'to establish his claim.

Appellant may submit new evidence or argument with a written request for reconsideration
to OWCP within one year of this merit decision, pursuant to 5 U.8.C. § 8128(a) and 20 C.F.R.
§5 10.605 through 10.607.

CONCLUSION

The Board finds that appellant has not met his burden of proof to establish lung conditions
cansally related to the accepted factors of his federal employment.

ORDER

IT IS HEREBY ORDERED THAT the Augusi 30, 2018 decision of the Office of
Workers® Compensation Programs is affirmed.

' Tssued: Jamuary 27, 2020
Washington, DC

Christopher J. Godfrey, Chief Judge
Employees’ Compensation Appeals Board

Y, R | . _ ) ‘.‘.\ 5
ax I ,‘j:. 5 4

Patricia H, Fitz geralti; Deputy Chief Judge
Employees’ Compensation Appeals Board

Janice B. Askin, Judge
Employees’ Compensation Appeals Board

14 M M., Docket No. 19-0061 (November 21, 2019); D.R., Docket Na, 17-097] (issued Qutober 5, 2017),
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9. : 7

e
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10,

PERSONAL INJURY/WRONGFUL DEATH
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OF THE INJURED PERSON OR DECEDENT,

g SBEE x]/‘w //a:; 2 feeE BIDE
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A e T P " f%"jf /! 2;:5 (.«/,"; "f'?”/L:f;f), s / B oy S, Qthf/Jgﬂa’Lﬁj L
WAMES  SCALE Riplachuwchea) Repy,” Bldy 91, Sect O Fra0
CNAIVES S, ol S

12, (Ses Instructlons on reverse).

‘| 12a PROPERTY DAMAGE 12b, PERSONAL INJURY

AMOUNT OF CLAIM (In dollars)

120, WRONGFUL DEATH 12d. TOTAL (Fallure to speclfy may cause ,
) / // {// Iy ::‘" forfellure of your rights). _ N
/%/&”A / // . //(“W Bl /ZL/ ) ;"'W"/ﬁ = f'./’ JEL LZ’:V&Z}C) A S

| CERTIFY THAT THE AMOUNT OF CLAIM COVERS ONLY DAMAGES AND INJURIES CAUSED BY THE INGIDENT ABOVE AND AGREE TO ACCEPT SAID AMOUNT IN.
FULL SATISFACTION AND FINAL SETTLEMENT OF THIS CLAIM.

'

13a, SIGNATURE OF CLAIMANT (See Instructions on reverse slde),

18p. PHON?E NUMBER OF PERSON SIGNING FORM- |14. DATE OF SIGNATURE

. . L 3 "". ‘:- A F B fjs
N N R Aa (C2) 372- 1377 iz zik
CIVIL PENALTY FOR PRESENTING

. . CRIMINAL PENALTY FOR PRESENTING FRAUDULENT
FRAUDULENT GLAIM . . ) CLAIM OR MAKING FALSE STATEMENTS

The clalmant fs llable to the United States Government for a alvll penalty of ndt less than

Fine, Imprisonment, or both. (See 18 U.S.C, 287, 1001.)
$5,000 and not mare than $10,000, plus 3 times the amount of damages sustalmed .
by the Government. (See 31 U.S8.C, 3729),

Authorlzed for Local Reprodubtion
Previous Edition ls not Usable

95-109 TS

"NSN 7540-00-634-4048 _STANDARD FORM 85 (REV, 2/2007)
PRESCRIBED BY DEPT. OF JUSTICE
" 28 CFR 14.2

vy o

: I's
R P




Case: 1:20-cv-04427 Document #: 7-2 Filed: 10/13/20 Page 26 of 33 PagelD #:44

MoV (L007/2) 'AZY §6 WHOS OMVANYLS

|

|

! - . ‘sagsBlppe ass) o) ()W
I paje[dlon el ol oQ ebpng pue jusluebeuei Jo 8olI0 81 0} Jo 0e50Z 0 'VoibujyseAr ‘eblisnp Jo JusWwiedac) "S*N "Uo[sjAlg IO ‘JeIS Uojlonpey Slomisdey Wopueny ‘youe
: sHo [, Jojoaliq ey) of 'Usping siUy) Bufonpal Jo} stiogsalBibns Bujpnjou| 'WojieLWioju] Jo Lojjosljos s jo 1oadse deo AUt Jo ejelpss usping s|y) Bujpsebael sjuslUWos pleg ‘vojewle
! Jo Uojjon|ien s} BU|Me|AEl pue Sujjeidiron pue 'papaat elep ey) bujuleUfew pue Bupeyjss 'saoinos eiep Bufsixe BUjyoseas 'suoponsy) Bulme|ass Joj sw)) ey Bujpnjou| 'esuods
F + dad sInoyf g ebeJeAk 0) paeLl)Ss | Uoetliofi| Jo bioposjjos 8|y} JoJ Uspung Bujuadsl ofjqnd '1oge '0'8"M bk oV Uojonpay somsaded ay) jo Bsodind ay) Joj ESCIEE sofjoU st
, ;

\

BOILON LOY NOLLONARY HyoMYadVd

o' PIIBAUJ, WiE[o Jnok Japuss KBt Uilo) sy e)noaxs of Jo-UofeUslojy) peisenba) bl Hed
sy} Aiddns o) ainje) ersmol "Atejunjon | sinsojosic \puodsayl o) einjjed jo Jooyz ' | W'4'0 87 “besye | Loz '0'8'1 82 "besia L0g 0" 62 'L0e 'D'S' M 6 BUIMO)j0)

. ‘Uofjeliloi sjy Joj W) sy Bupwgns 8l jo alolw Jo suo o} yuens.nd payjojos & Uojjelloju] pejsanbas eyt Auoyny 'y
8J& oA Wolm o} AotlaBee el] Joj sploosy jo SWe)SAG Jo s3010N Bl beg [esy) sUjinoy Us) ‘peyoBNE 8| 80))ON S Yojus o} Jajje| sl uj pajsenbas Uojjeulojuy st sulesuc
o ‘swiejo Bulienjens u| pasn aq o) s} pajsenbal ojielbloju) el fesoding Jedpuiy 'g pue (e)a)ezss '0's'n 5 Yoy Aoead PUY Uil soueplonot Ul psplaold s| aopoN 8|

: ' HOILON LOY AOVAIYd

’ '$3YBL Inok Jo sinyjspoy : ) . '
uj y(nsel Aew pue pjleat) weps nok tepuae) A Ulelleo Wns B Afjoads O3 alnjjed (p) "ULo) sjU) Jo 21 Jaglinl Wey| U Umols Bq JshLl o
Joj Junolue ay) 'ebeuiep Apedord pur Anju| feuousd Yog Jo) Bl 0) spUsIU| UBLL R,

. 79Blo0 pUESN| Bujag s paies ag pinoys pus 'steppiq sAlfjadwon slow Jo om
Aq Jo 'paBeitiep Asdosd Jo adhy ey Uyu Jef|iey sjajolyo Jo sJejeap (qeinded Ajqeis)oid eAjje)UBsaldal Jatjjo Jo Ue)pienb Yueled JOeRS|UjWpE 'Yojnoaxs 'usbe st
‘suosiad |usjediLios pajsslolulsip Aq oq plnoys sjualelels ong Usppoot bl Jeye - | 1UEWIER oLy jo JleUsd Uo Wielo & Jussaid o) Ajjloyine Jauys|y Jo souspiae Aq pajueduiono
pue asnjeq Yjog 'Aedoid sty ju shjea B pue 'sseyoind Jo siep oy ‘Auadosd sl jogsos | Q PUE BUjUBls UosJed su o AyjordeosBaf Jo s aY) MO 1shiL Y| 'eAljjusss.ds) ebu
Uil &Ly 0] se sjUsLajeys Ylugns plnoys JuBwe sy) ‘peolisep Jo 350] 5| ALedord sy Joustie sty Aq paubls sf Wiep sy} J| *Juewiep sy Jo sliey 8l Ul petusseld eq jshiw
4140 ‘elqeaedal Ajjeajiotoos jou sf Yojym Apedord o) abelwep Joj sijepo Jo Poddns uf (o) BANE|UBsaIda) [ebef Jo Juabe U kg pajuesaid wigjo v elelo sl o) jor of Ajlioyine
‘ sseJdxa BUjysfiqeyse Ljelo ol yjm PGS 5| Ualitisros 8y} 0) AIojoBJs)yBs BOUBPIAG
peplnald 'enejussside) 8B Jel)o Jo jUsbe pazjioyine Ainp & &q pal|lj oq Ael Wie|o oy
. JuallAed Bujouepire s)djsoal
paulis pazjwsal| s} ‘spew Uesq ey Jusliked J| Yo 'sUlesues pelselslujsip ‘e|qe)el g o '
sejellyse Jo s\Ustue)els paubls paz|wa)| oag Jsea) Je JWIGNS pnoys UsLE oy} 'palieda) . ‘AousBe oes ejes asea|d ‘paAjoAl]
! Alieofwotiose aq uea Jo ussq seY Yojum Huadold o) ebetuep Joj SB[ jo Hoddns uf (q) s{ Aousbe suo Usy) sJow J| ‘suofteinbal Bupustusiddns paysjjgnd BABY selbUsbe Auspy
b1 Med 'suopeinBey fesapay jo 8pog ‘a7 BYI(L U] pUno) 8q Lk joy SWiB|O oy [elapa.
oU) lapun paliasse swiep o) BUjeped suojieinbal sjajdivog pejorjUcs.ag AeLL apjs
asiene) ey} Uo i weyj u| pe)s|| Asuebe ey ‘uuioj siq) Bupsiduios U| papssy ¢ uopondysyf §f

. "pelinau] A|jemise sestiadxs feling Jo 'jeydsoyy

i '[eojpatl Jof sjjjq pazjWey)| Bujlorye 'Uojjejjordeat) Jo ‘Uoitez|jelidsoy Jo pojied ey ple

's[souBoid el ‘Aue J| 'Aifiqesip JususwIad Jo seiBop bl ‘juatiieal) jo YUejke pue aieu

oU} ‘Ainfu] ey) Jojueixe pue alnjeu ol Buimoys 'UejojsAd BujpuenE sy Aq Yode) ey ‘Pe|EL |
B3{lugns pinoys Juelfelo sy ‘Yieap Jo Ainfu] [eucsiad Joj Wiejo el jo Woddhs uf (s) §( 3] usym Jou ‘Aousbe piejdoldde el Aq paajesal S 3f Uaym pajussetd paseep &

s ' Wil Yy ‘pifeAu] W|efo InoA Jepued Al panlooe Wiejo 8y v3Ep 8l WolJ slesk om)

18AM0Jl0] s BoliaplAe JUB)adlua Aq PoOIENUEISQNS 8q pinoys pelield junole Yy, | . UM [BlIejuil paysenbal sy Aiddne 0) Jo tWoj §)y) s3haeXe A)aje|dLlos o) alnjjey

. e ! "SANUOOY WIVIO BHL YLy SEVIL O AINOW YOS WIVIO V A QRINVIWOOOY 'INSAION] NY: 4O NOLLYOI41LLON

1 NIHLIM AONZOV V3034 HIVINIOMddY 3HL OL 0FLNISHYd 3g LSNW WIVT10 BHL NILLISM YBH.LO MO 86 WHOH QHVANY.LS a2LNI3X3 NV 'BAILYINDSTYIY
! . "LNSQIONI GHL 40 NOSYHY AB G3¥¥NI90 BAYH OL QF9BTIV HLYED HO 'AHNNI VO ET HO 'INBOY U3ZIMOHLAY A4 SIH LUNVIIVIO ¥ WON STAIB03Y AONTOY
: WNOSHId 'ALYEJOYd 40 8807 HO O.L AMNPNI HO4 NIVIFIOWAS Vv NI S3DVIV VHEQ3 V NSHM Q3LN3SEYd N338 3AVH OL 0aWaaa S8 TIVHS WIVIO Y

- ‘elqeof|dde elaym INON PJOM 8Ly Ltosy) - swey| jfe eye)dwoy

. . . . . . Co T wdoj e
" ejededes e Hgns pinoys JUBLWIE|S Loks ‘JUBLIE[D BUO UBY) 810 SBAJOAU] JUBp[OUL 8Y} J| “Jusplou] el U) peAJOAU] SEM (s)ssko)dius
esoum , Aolslie [elepay eyelidoddde,, sU} o3 Ayoellp pepuigns g pjnoys 10V SWIBY Ho |, {Bieped ey Jepul pejuesesd sle|)

SNOILanY.LSNI

ON; (epo0 diz pue 'algg ‘Ayo eang ‘JéqmnN') J8jlies eoleInsy| Jo sseippe pue slsy a5 ‘sek )] se) D g,eouemsh] abewep Auadold pue Afiqe]| ofjgnd Aues hok oq ‘6l

’ I
5\ H
' s o P T p S e ot o T e . W 3 d R T T Sl
' C TR ,..z/’*}f. o W S A Gy //,T/J. ST LG At i o
'(s10%€) esay) Ujapeose noA ey Kiessasau 1)) dwyeo Jno,(‘c'n solalejol LjiM eXey o) pesodotd Jo Usyey Jelhsly thok se( Uojjos jelym Yalles J_no,( YiM pely useq sey Wikl e | ‘g|

vl S ;/(’7’7/ '
! e L co

‘JUnowe v)eys ‘a;qnonpgp STRUAY oN [j saA [T 7 usgnonpep Jo sbeleavo Nl s} 'os | pue 'souesyl sjy) y| J8|UBo eoURINSULINOA UM WiBlD ¥ pajy nok AL ‘g,

' e I ‘ 2
. o oy e o A 3 IO S P S
DDA D L] KON, ?A'w’"i'f%?f'-' DA spedey -’ff'??:’cJ’ I CA
P ; \ pe K e d P ) s - ; 4 :
i N (@ v B S I B N B ) Lt 1T R S e
M/"?"X;:')Qﬁ’f,dé Ve é o 7 é"/:/f»*‘éw’.-:; & ,.}:L i/ i ’4 o> S SO :? & R
oN [:] squinu fofjod pue (spog diz put 'ejmg Ao ‘18018 Maquin) AusdWos souens jo ssalppb pue aleu BAID 'sa/ ) sa)"[gj"‘ LeouBInsU| \Uaplooe ALies hok og 'yt
{ *Auadold Jo sojyeA au) jo sbelarod asueInsuy atﬁ Bujprebel Uofjetlio)u) Bujsolio) U} ep|aoid Juele)s sy yely lefiuesse )y ‘pa]émpn[ppf 84 few swiejs Uopebolgns 1By} Jeplo U[—I

( _ : HOVYIAOD HONVHNSN] . ’




Case: 1:20-cv-04427 Document #: 7-2 Filed: 10/13/20 Page 27 of 33 PagelD #:45

Claim for Damage, Injury or Death
Standard Form 95
(Rider)
David P. Bourke September 2, 2016
1021 Barnsdale Rd. #4
LaGrange Park, Ill. 60526

8. Basis for Claim:

Exposure to hazardous chemical and toxic fumes through HVAC
system from VA hired roofing contractor while in print shop. The

. contractor was repairing and resurfacing the roof on building 1,

section ¢, including roof areas over reproduction and credit
union departments. Claimant and Several VA employees went to VA
medical center immediately after exposure. Claimant was 11l for
several days and then hospitalized with significant lung damage.
This is a federal workman’s compensation claim.

10. Nature of inijury

On March 2, 2015 Claimant was hospitalized and had a biopsy
of his left lung, severe intestinal pain and a hospital acquired
clostridium difficile colitis infection. His lungs have air
pockets, loss of elasticity,. increased size and number of
calcified granules/spots, a collapsed left lung, low oxygen
levels. His left lung collapsed twice, had additional
hospitalization, antibiotics, decrease immune system and
fluctuating weight loss. Claim suffers from acute asthma, uses

nebulizer and abulteral daily.

Lung treatment caused steroid induced osteoporosis and
fracture of thoracic vertebrae. Compression back fractures due to
calcium loss from medication; -degenerative spine, vertebrae
fractures and bulging disks at L-4/5, T-4/5, L-5/S1, T-8 no bone
connective tissue. Needs surgical repailr of vertebrae bone graft
and fusion with rods and screws for L-5, L-4. During surgery to
repair the fractured back bottom spine shifted and was misaligned
due nonsupport and degenerative disk disease type 2. Claimant
also has advanced stenosis of nerves and spinal cord.

Surgery is required correct spine alignment through bone
grafts, spinal fusion and insertion of metal rods and screws.
Spinal misalignment caused left inguinal hernia which was
surgically repaired on August 22, 20l6.

Due to nature and extent of surgery required to correct
lower spin misalignment, a specialist in neuro-orthopedic surgery
at Loyola University Hospital will perform this surgery on

November 28, 2016.



Case: 1:20-0\/-04427 Document #: 7-2 Filed: 10/13/20 Page 28 of 33 PagelD #:46

Claim for Damage, Injury or Death
Standard Form 95

(Rider)
David P. Bourke September 2, 2016
Page Two .
Hospitals:
- Mayo Clinic, Rochester, Minn. - spine, neurosurgery and

pulmonary departments

- Hines VA, Hies, Ill.-~ general medicine, endocrinology,
gastro-intestinal, spine, neurosurgery departments

- Good Samaritan Hospital, Downers Grove, Il1l. - pulmonary
department

- Loyola Medical Center, Maywood, Ill. - pain, neurosurgery
departments

- Park Ridge Medical Center (Lutheran General Hospital),
Park Ridge, Ill. : :
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EXHIBIT 5
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U.S. Department of Veterans Affairs Office of Chief Counsel
- Midwest District - West
Office of General Counsel 1 Veterans Drive, Building 73

Minneapolis, MN 55471
Telephone: 612.467.5900
Facsimile: 612.467.5928

Via Certified-Mail In Reply Refer To: 283353

January 30, 2017

Mr. David Bourke
1021 Barnsdale Road #4
LaGrange Park, IL 60526

Re: Administrative Tort Claim
Dear Mr. Bourke:

This office has completed our investigation of the above-referenced matter under the Federal Tort
Claims Act (FTCA). The Federal Tort Claims Act (FTCA), 28 U.S.C. §§ 1346(b) and 2671-2680, under
which you filed your claim, provides for monetary compensation when a Government employee,
acting within the scope of employment, injures another by a negligent or wrongful act or omission.

Our investigation revealed that the claimed injuries occurred during the course of your employment
with the Department of Veterans Affairs (VA). The Federal Employment Compensation Act (FECA) is a
comprehensive worker’s compensation program for federal civilian employees who are injured on the
job. Like comparable state workers’ compensation acts, FECA is an exclusive remedy and precludes,
for example, suit under the FTCA. The exclusive-liability provision of FECA precludes an FTCA action by
a federal employee for damages resulting from medical malpractice by a government doctor treating
an on-the-job injury.

During our telephone conversation, you stated that your claim was also for malpractice on behalf of
the VA providers for treatment to the injuries sustained as a result of the FECA injury. The FECA bar
extends to subsequent malpractice during treatment of your FECA injury. Accordingly, your claim is
denied.

Alternatively, if you are dissatisfied with this decision, you may file a request for reconsideration of
your claim with the VA General Counsel by any of the following means:

(1) Mail to the Department of Veterans Affairs, General Counsel (021B), 810 Vermont Avenue,
N.W., Washington, DC 20420; or

(2) By data facsimile (fax) to (202) 273-6385; or

(3) E-mail your request to OGC.torts@mail.va.gov.

To be timely, VA must receive this request within six months of the mailing of this final denial. The VA
has six months to act on the reconsideration request. After that time, you have the option of filing
suit in an appropriate U.S. District Court under 28 U.S.C. § 2675(a). 28 C.F.R. § 14.9.


mailto:OGC.torts@mail.va.gov
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Please note that FTCA claims are governed by a combination of federal and state laws. Some state
laws may limit or bar a claim or law suit. VA legal staff handling FTCA claims work for the federal
government, and cannot provide advice regarding the impact of state laws or state filing
requirements.

Sincerely,

W AR

Michael T. Newman
FOR: D. Brent Pope, Chief Counsel
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U.S. Department
of Veterans Affairs

Office of the General Counsel

Washington DC 20420 In Reply Refer To: 021B: GCL: 283353

Certified Mail #7013 2630 0001 4725 7499

January 31, 2020

Mr. David Bourke
1021 Barnsdale Road #4
LaGrange Park, IL 60526

Re: Administrative Tort Claim- Request for Reconsideration
Dear Mr. Bourke:

This office has completed reconsideration of the above-referenced matter under the
Federal Tort Claims Act (FTCA), and it is again denied.

Your claim was related to an injury you sustained in September 2014 while working at
the Hines Department of Veterans Affairs (VA) Medical Center. As you were advised by
the Office of Chief Counsel, workplace injuries are compensated through the Federal
Employees Compensation Act (FECA). FECA, rather than the FTCA, governs the
outcome of this claim, including your contention that your injury was not treated
correctly by VA, causing additional injuries.

If you are dissatisfied with the denial of your claim, you may file suit directly under the
FTCA, 28 U.S.C. §§ 1346(b) and 2671-2680. The FTCA provides that when an agency
denies an administrative tort claim, the claimant may seek judicial relief in a Federal
district court. The claimant must initiate the suit within six months of the mailing of this
notice as shown by the date of this denial (28 U.S.C. § 2401(b)). In any lawsuit, the
proper party defendant is the United States, not the Department of Veterans Affairs.

Please note that FTCA claims are governed by a combination of Federal and state laws.
Some state laws may limit or bar a claim or law suit. VA attorneys handling FTCA
claims work for the Federal government, and cannot provide advice regarding the
impact of state laws or state filing requirements.

Sincerely yours,

e e

Robert P. Kirchhoefer
Deputy Chief Counsel, Torts Law Group



