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U.S. Department of Veterans Affairs 
Office of General Counsel 

 
 

Office of Chief Counsel 
Midwest District - West 
1 Veterans Drive, Building 73 
Minneapolis, MN 55471 
Telephone: 612.467.5900 
Facsimile:   612.467.5928 
 
In Reply Refer To:  283353 

              
 
Via Certified-Mail 

January 30, 2017 

Mr. David Bourke 
1021 Barnsdale Road #4 
LaGrange Park, IL 60526 
          

 Re: Administrative Tort Claim 
 
Dear Mr. Bourke: 
 
This office has completed our investigation of the above-referenced matter under the Federal Tort 
Claims Act (FTCA).  The Federal Tort Claims Act (FTCA), 28 U.S.C. §§ 1346(b) and 2671-2680, under 
which you filed your claim, provides for monetary compensation when a Government employee, 
acting within the scope of employment, injures another by a negligent or wrongful act or omission.   

Our investigation revealed that the claimed injuries occurred during the course of your employment 
with the Department of Veterans Affairs (VA).  The Federal Employment Compensation Act (FECA) is a 
comprehensive worker’s compensation program for federal civilian employees who are injured on the 
job.   Like comparable state workers’ compensation acts, FECA is an exclusive remedy and precludes, 
for example, suit under the FTCA. The exclusive-liability provision of FECA precludes an FTCA action by 
a federal employee for damages resulting from medical malpractice by a government doctor treating 
an on-the-job injury. 

During our telephone conversation, you stated that your claim was also for malpractice on behalf of 
the VA providers for treatment to the injuries sustained as a result of the FECA injury.  The FECA bar 
extends to subsequent malpractice during treatment of your FECA injury.  Accordingly, your claim is 
denied.   

Alternatively, if you are dissatisfied with this decision, you may file a request for reconsideration of 
your claim with the VA General Counsel by any of the following means:  
 

(1) Mail to the Department of Veterans Affairs, General Counsel (021B), 810 Vermont Avenue, 
N.W., Washington, DC 20420; or  
(2) By data facsimile (fax) to (202) 273-6385; or 
(3) E-mail your request to OGC.torts@mail.va.gov.  
 

To be timely, VA must receive this request within six months of the mailing of this final denial.  The VA 
has six months to act on the reconsideration request.  After that time, you have the option of filing 
suit in an appropriate U.S. District Court under 28 U.S.C. § 2675(a).  28 C.F.R. § 14.9. 
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Please note that FTCA claims are governed by a combination of federal and state laws.  Some state 
laws may limit or bar a claim or law suit.  VA legal staff handling FTCA claims work for the federal 
government, and cannot provide advice regarding the impact of state laws or state filing 
requirements.   

 
Sincerely, 
 

 
Michael T. Newman 
FOR:  D. Brent Pope, Chief Counsel 
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Certified Mail #7013 2630 0001 4725 7499 
 
January 31, 2020 
 
Mr. David Bourke 
1021 Barnsdale Road #4  
LaGrange Park, IL  60526 
 
 
Re: Administrative Tort Claim- Request for Reconsideration 
            
Dear Mr. Bourke: 
 
This office has completed reconsideration of the above-referenced matter under the 
Federal Tort Claims Act (FTCA), and it is again denied. 
 
Your claim was related to an injury you sustained in September 2014 while working at 
the Hines Department of Veterans Affairs (VA) Medical Center.  As you were advised by 
the Office of Chief Counsel, workplace injuries are compensated through the Federal 
Employees Compensation Act (FECA).  FECA, rather than the FTCA, governs the 
outcome of this claim, including your contention that your injury was not treated 
correctly by VA, causing additional injuries.   
 
If you are dissatisfied with the denial of your claim, you may file suit directly under the 
FTCA, 28 U.S.C. §§ 1346(b) and 2671-2680.  The FTCA provides that when an agency 
denies an administrative tort claim, the claimant may seek judicial relief in a Federal 
district court.  The claimant must initiate the suit within six months of the mailing of this 
notice as shown by the date of this denial (28 U.S.C. § 2401(b)).  In any lawsuit, the 
proper party defendant is the United States, not the Department of Veterans Affairs. 

Please note that FTCA claims are governed by a combination of Federal and state laws.  
Some state laws may limit or bar a claim or law suit.  VA attorneys handling FTCA 
claims work for the Federal government, and cannot provide advice regarding the 
impact of state laws or state filing requirements.   
 
Sincerely yours, 
 

 
Robert P. Kirchhoefer 
Deputy Chief Counsel, Torts Law Group 

VA  
U.S. Department 
of Veterans Affairs 
 

 Office of the General Counsel 
Washington DC 20420 In Reply Refer To:   021B: GCL: 283353 
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