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What kind of behaviors he woul d be involved in when he's
mani ¢ or depressed.
So there, it would be nuch nore difficult to

rely only on the record. You -- you really need to
eval uate an individual. So that would be one clear
situation where interview ng and doing psych testing
woul d be inportant.

Q So with -- your opinion here was that M.
Baker and Ms. G enn entered a guilty plea know ngly,
intelligently, and voluntarily, correct?

A Yes.

Q And that -- is that another way of saying they
were |egally conpetent to plead guilty?

A Yes.

Q |s -- sois it your testinony that you -- to

render that type of opinion, you only need to

interview --
A | --
Q |'msorry, | was...
A |"'msorry. M opinion -- whether they were --

well, first of all, every U S citizen is assuned to be
conmpetent unless found otherwise. And the conpetency is
established by the judge. It's a |legal decision. So ny
opi nion would not go to that ultimte issue.

My opinion would be that, you know, the
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individual is -- was able nentally, enotionally,
cognitively able to enter the plea agreement because,
fromthe nental health perspective, his decision was
done know ngly, with -- intelligently and
volitionally -- voluntarily. Volitionally.

Q And you're using those terms in a way that
you've read in case law, is that right?

A Yes. Case |law, what -- what is the consensus
among forensic psychiatrist. Yes.

Q s your -- is it your opinion that, in order
to give that type of -- well, let me strike that. 1Is it
your testinony that, in order to render an opinion as to
whet her soneone entered a plea knowingly, intelligently,
and voluntarily, you only need to interview those people
If there are indications in records that they nay have

sone sort of nental health issue?

A No. | think your question was a little bit
different.

Q kay.

A | think your question was, if | remenber

correctly, under what circunstances it beconmes necessary
to performpsychiatric interview and -- and/or psych
testing. Your current question, if you could repeat it,
pl ease?

Q s it your position that, to eval uate whether
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soneone entered a guilty plea knowingly, intelligently,
and voluntarily, you only need to interview themif
there is some indication in records that they have a
mental health or cognitive issues?

A No. | mean, | think that it would be
reasonable to interview every defendant whenever the --
one of the attorneys is raising the issue of conpetency
to -- to plea or conpetency to stand trial or any other
conmpetency involved in the crimnal investigation,
crimnal case. That woul d be the preference.

Q When is it necessary? |f you can answer that
I n broad strokes as opposed to just reasonable or
preferred.

A It's necessary, again, as | nmentioned earlier,
If there is a history of psychiatric condition of sone
sort at the time of -- when this issue has been raised.
It's necessary if the defense attorney or the state's
attorney sends the person for an eval uati on because they
see sonet hi ng.

Vell, if the -- if the attorney is seeing
sonet hing or the judge sees sonething, it behooves nme to
take a look at it and see it nyself. So those cases
come to mnd as necessary for one-on-one eval uation.

Q Tell me what -- how do you see your role in

this particular case?
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make deci sions.
That is all part and parcel of psychiatry and
forensic psychiatry in particular.

Q And when you're tal king about that second
part, not the knowing, intelligent, and voluntary part,
but the second part, are you tal king about your analysis
of Dr. Redlich's opinion?

A Yes.

Q So before we get into that, there were a
couple times in your report where you noted that
Baker and G enn were under oath when they swore -- when
they -- were sworn under oath before they pled guilty.
Do you recall that?

A | f you can point me where in the report, so |
have the context.

Q Sure. Al right. Page 13, the second to |ast
full paragraph and then Page 15, right in the mddle.
But you're naking the same point in both.

A Yep. |If | may have a second.

Q Yeah, of course.

A Ckay.

Q What -- what's the significance of the
state -- the idea that they were under oath in that
context, the context you used it?

A That they understand what the oath is and what
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It entails. And therefore, they are -- they were --
they are able to take the oath and act accordingly.

Q \What do you nean, take the oath and act
accordingly?

A Vell, they know wong fromright. They know
what the oath neans, to tell the truth. And therefore,

when they -- they accept the plea and they say that it's
voluntary, they were not under duress. Those statenents
deserve a | ot of credence.

Q Because they did it under oath?

A In part because they did it under oath, in
part because their nental state was that of a uninpaired
I ndi vi dual s, because they went through a discussion with
a very conpetent defense attorney, because they had a
understanding of the -- it was -- they had the
under st andi ng.

They -- they knew what's going on. They were
able to think through and there was no threat, prom se,
coercion. And -- and | -- | list it all inthe early
parts in the report. Therefore, the fact that they took
the oath, they were able to take the oath, and they were
able to understand what it means.

Q So you listed a few things there, | think, and
one of themwas the oath, but it is -- does the oath

matter there or does it not matter for your analysis?
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A What - -

Q Does the fact that they --

A | --

Q -- were under oath -- go ahead. Does the idea
that they were under oath natter for your analysis or
does it not natter?

A It matters because they are under obligation
to testify truthfully and they're capable of testifying
truthfully.

Q How di d you bring your forensic psychiatry
background and experience to bear in analyzing Dr.
Redl i ch's opi ni ons?

A As a physician, | have been trained and
continuously upgrade ny skills in decision-nmaking.
Medicine is full of untested theories, new ideas, new
treatments. So as a physician, | constantly have to
eval uate what | amgoing to use in ny clinical practice.

VWhat is logical, what is reasonable, what is

safe? How do you evaluate safety? So the fact that Dr.

Redlich -- Redlich nade wonderful career describing the
various aspects of false guilty plea yet -- and it's
great. It's inportant to know. But you cannot use her

description to differentiate which plea is true or false
and she knows it and she testifies to that.

Q Well, but ny question is not about your
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conclusion. It's about how did you bring your
experience to bear in analyzing her opinions?

A But | just explained, | -- | don't --

Q That's the first --

A Go ahead. Sorry.

Q Sorry. So just -- so that's the first half of
your answer about how you were trained in decision-
maki ng and | ooking at new ideas and treatnents, et
cetera?

A Yes.

Q And does that experience render you qualified
to of fer opinions and anal ysis outside of the nedica
field?

A Well, but this is not outside, right? It's a
decision theory. Wat she is trying to do is to say
t hat, because there are these characteristics of false
guilty plea, | amable to tell you which plea is false
or guilty -- or true. It is ny medical training that
says, hold on. Not so fast.

Don't true guilty pleas have the sane
characteristics? Yes, they do.

Q And you're --

A What is the base rate of -- | nean, that's
nunber one. Yes, all true guilty pleas have some of the

characteristics that are present in situational risk
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factors and they're not really risk factors. They're
paraneters. Because every plea will have some of it.
Sone will have nore, sone will have less. But you
cannot differentiate a false guilty plea froma true
guilty plea based upon the paraneters that she has
I dentified.
Q And you know that because?
A | can think
Q Have you done any research -- let's back up a
sec. You do accept that concept that a false guilty
pleais a real thing, right?
A Yes.
Q That people who are innocent may plead guilty?
A O course.
Q And they may do that because of lots of
reasons. For exanple, packaged plea deals, big
di scounts, things |ike that?
A ' msorry?
MS. EKL: Objection. Form
THE WTNESS: |'msorry?
MR. RAUSCHER  Sir, what -- she was objecting
for the record, but what was the answer?
THE WTNESS: There are nmany life
circunstances that a person who did not commt the

crime may be experiencing that it makes sense to

. 502.589.2273 Phone
Kentuckiana Reporters 502.584.0119 Fax

30 South Wacker Drive, 22nd Floor

. oo schedule@kentuckianareporters.com
Chicago, Illinois 60606

KENTUCKIANA www.kentuckianareporters.com

— COURT REPORTERS ——




© o N oo o1 A W DN -

[N T O I N R O T e R e e e S S N T T
g » W N P O © 0O N O o M W N P, O

Casehd: BRpa&iQl 6h7 doermanERANGR 10siegkR6/14(84 Bage)00f 2702agelD #:12318

102

Q VWhat research have you conducted about guilty
pl eas?

A | read Dr. Redlich. | read some of the people
that she relies on or quoted in her articles. And then
of course, in ny training and continual education,
woul d, you know, the continual nedical education part of
it is for conpetencies in the crimnal -- crimnal
ar ena.

Q Wien did you first read Dr. Redlich's
research?

A | may have read one article or two, years ago,
but the bulk of the study | have done after | started
I nvol verent with the Waddy case.

Q The Waddy state court case?

A Waddy. Yes.

Q VWi ch articles do you think you read years
ago, or which article or articles?

A | -- I -- 1 would be guessing if | tell you,
but it's probably the one that, it was pretty wdely
read and that's, | believe, her 2010 article.

Q Al'l right. And since then, so since the \Waddy
case, which article or articles have you read?

A This is a partial |ist.

Q And before you give it --

A Hender son - -
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Q Sorry. Just real quick before you give it,
are you reading off a list or do you remenber any?
A No, |'mreading off the articles that -- on ny
table. | nmean, on ny conputer top.
Q And what are you reading off? Like, is this a
list you created?
A It's not alist. It's -- the articleis
actually in front of ne.
Q Ch, okay. Tell nme which articles.
A Henderson and Levett, 2018, "Investigating
Predictors of True and False CQuilty Pleas"; "The
| nnocent Defendant's Dil emma" by Vanessa Edkins, and
that's 2013; "On the General Acceptance of Confession
Research" by Kassin, Redlich -- Redlich, Alceste, and
Lake, sorry, Luke, and that's 2018.
Article by Zottoli, Daftary-Kapur, Edkins, and
Redlich, et al., and that's the article from 2019;
State of States: A Survey of Statutory Law
Regul ations and Court Rules Pertaining to Guilty Pleas
Across the United States; Redlich, Domagal ski, et al.
"Quilty plea hearings in juvenile and crimnal court,"
2022.
Hold on. Redlich, Edkins, et al., "The
psychol ogy of defendant plea decision making." That's

the one. No, that's not. It's 2017. Hold on one
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mnute, please. So | don't know if | mentioned this.
Redlich, Domagal ski, "Quilty plea hearings in juvenile
and crimnal court," 2022. | read that.

Redlich, Summers, Hoover, "Self-reported false
confessions and fal se guilty pleas anong offenders with
mental illness." Here's the one that -- 2010. Were is
it? It's -- | just opened it. Yeah. There it is. It's
Redl i ch, Summers, and Hoover, "Self-reported false
confessions and fal se guilty pleas anong offenders with
mental illness."

Q From 2010?
A That's 2010.
Q That's the one you think you read back in --

back years ago?

A Yeah.

Q And you said -- is that -- oh, I"'msorry. Are
you still going down the list? That's what | was going
to ask.

A Yes.

Q kay.

A Scherr, Redlich, Kassin, what's the year?
2020, "Cumul ative Di sadvantage: A
Psychol ogi cal Franmework for Understanding How | nnocence
Can Lead to Confession, Wongful Conviction, and

Beyond." | think that's the extent of the literature
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that | have reviewed.

Q And those are full articles that you have in
your conputer in front of you?

A Yes.

Q Did you tal k about those articles anywhere in

your report?

A No.
Q Wy not ?
A | don't see a reason why | shoul d.

Q Wl |, were they relevant to your opinions that
you rendered?

A They gave me -- | -- | nean, | read, | believe
before Waddy case, | -- | -- | read enough and there
were only a couple of articles at that point that |
di scussed in that deposition, that the overal
concl usion was pretty obvious, as far as these kinds of
cases.

You cannot use the presence of identified risk
factors as the guide or predictor that the plea was
either guilty or -- the guilty plea was either false or
true. | read everything el se and did not change ny
original take on the research. There is nothing --
other than one thing.

But it was obvious -- people knew it before

Redl i ch research, but it doesn't hurt to have nore
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with an exanpl e.

No, nothing comes up in mnd right away. But,
you know, when Jupiter isin a-- | used to teach a
class at Northwestern on astrol ogy, and the
question in front of the students was prove to ne
that astrology is not a science. And it's very
difficult. And so | would invite an astrologer to
come to the class and give predictions.

And these very bright nmedical students could
not prove that this is bogus. And so if we go with
your thinking, your argunent, let's invite
astrol ogi st to medical schools, as doctors, as
attorneys, it's upon her to prove that she has --

t hat her suggestions have validity. [It's not upon
the community to say, oh, let's us prove that it
doesn't have validity.

MR, RAUSCHER: That -- that's not -- |'m going
to nove to strike that. That answer is
nonresponsive to the question.

MR BAZAREK: | disagree.

MR, RAUSCHER  Ckay.

BY MR RAUSCHER
Q My question is: If it would not be helpful for
the jury to hear that package deals are offered -- are

prevalent in false guilty pleas because Redlich doesn't
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know t he baseline for how many package deals are
of fered, why would it be helpful for the jury to hear
t he opposite opinion fromyou?

MR BAZAREK: (nject to the formof the
question.

THE WTNESS: If Dr. Redlich is going to
testify in front of the jury that because these
three risk factors are present in the case of
M. Baker and Ms. Genn, it's nore likely than not,
it's reasonably to think, it's -- correlates with
false guilty plea, then there has to be an opinion
offered to the jury that this is bunk. |It's pure
bunk. It's nonsense.

BY MR RAUSCHER

Q And your --

A It's scientific nonsense.

Q Go ahead. It's nonsense and you're confident
It's nonsense, even though you don't have the other --
the data on the other side of that, and even though you
acknow edge that false guilty pleas exist?

A Yes. But there is no connection established
by Dr. Redlich that there was any causation. |t's upon
her to establish it.

Q Soin --

A And ny argunent --
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Q kay.

A -- whether | have the nunbers for all of that
Is very, very strong. She cannot differentiate. She
says she cannot differentiate between the false guilty
plea and the true guilty plea.

Q So let -- you have a problemwth her
met hodol ogy, but you -- you're not saying one way or the
ot her whether her conclusion that these factors are

prevalent is actually correct as a general natter?

A | -- | don't disagree with her nethodol ogy.
Q You don't disagree with it or you do?

A No, | do not.

Q kay.

A How she does her research, | don't disagree

with, okay? What | disagree with is that she takes this
set of know edge that is still inits inception, it's
young. And she tries to use it inareal-life situation
wi t hout having done the basic honework. |f she does not
know, if she tells you, | nean, she testified to it, |
cannot -- | -- | -- |"'m paraphrasing.

She cannot differentiate, she cannot say which
plea is true and which plea is false. She constantly
goes back, it has to be resolved by the court. Then
what's the point of her testinony?

Q s it fair to say you don't know one way or
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state's attorney doesn't depose it?

A That's ny under st andi ng.

Q And so you don't have to prove anything, you
just say |'d like a certificate of innocence. |If the
state doesn't oppose it, you get one?

A | think the -- | -- | -- 1 -- 1 should not --
| -- | don't know the process.

Q Ckay. What are the specific things in the
articles that you read that Redlich worked on that you
don't agree with?

A | don't think there is anything that comes to
mnd that | disagree with. | nmean, if -- | -- | don't
remenber, but if she makes a statenment or an assunption
that if a person who pled guilty and had these
particular risk factors nmeans that they are not -- that
they enter the false guilty plea, that | would disagree
with. But other than that, | think her description of
various factors is very useful.

Q Woul d you consi der yourself -- or do you
consi der yourself an expert on guilty pleas?

A | am an expert in evaluating individual
conpetencies for various |egal proceedings, including
guilty plea. Yes, | aman expert.

Q Not on guilty pleas, generally on eval uating

conpetencies or guilty pleas?
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A Correct.
Q Page 7 of your report, if you |look at the
second to | ast paragraph. You see that paragraph?

A Yes.

Q There's a reference to, al nost a given
and then a list of a nunber of factors. Wat do you
mean by al most a given in that paragraph?

A If you read the quote by Dr. Redlich right
above, that's where it conmes from

Q Ckay. You're just taking what she said,
not -- that's not an independent --

A That's correct.

Q -- belief you had? Sorry. You were -- you
anticipated ny question. On the next page, on Page 8,
you ask, in the second paragraph, "Wat is the way to
decide if defendant is in fact innocent or guilty?" And

you answer, "Through the established |egal processes

including trial and plea bargaining.”" See that?
A Yes.
Q Isn't that circular? Are you just assum ng

your concl usion?

A No.

Q Wy is that the only way to decide if
defendants are, in fact, innocent or guilty?

A Because that's howit's -- howit's done and
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Q So the only thing that responds to is that
they didn't have enough time to consider the offer?

A Yes. That whol e paragraph. That whole -- all
of these points.

Q |s that true for paragraph -- nunbered
Paragraphs 1 through 6 on Page 11?

A Yeah. It's -- it's all the way until the next
headi ng, "Package Plea Deal with Ms. Genn. So you
see -- you start on Page 9. Hold on. Let me -- | don't
want to -- let me just think for a second. Let ne | ook
at it. Yeah. It starts on Page 9 with, "Dr. Redlich
wote," and it goes all the way to mddle of Page 12 to
t he heading, "Package Plea Deal with Ms. denn.”

Q Got it. Al of those are about the
insufficient time and the insufficient time --

A Correct. Yes.

Q What way --

A | could have put a heading there. That's

Q Sorry. Go ahead. What did you say?

A Coul d have had a heading there, so it would be
cl ear.

Q What weight, if any, did you put on the fact
that Ms. denn had no previous crimnal record?

A As far as?
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Q As far as tine? Like, did she need the same
amount of tine as M. Baker or less time, nore time? Can
you not say?

A She probably needed nore tine and appears to
have had nmore conflict about accepting the plea.

Q And are -- but how are you then -- how are you
confortable that she had enough time?

A Vell -- well, Ms. Genn was married to
M. Baker. Well, they got narried in 2016. | don't --
| don't know whether they were nmarried at the tine of
this hearing. But they -- they -- they |ived together,
you know, had three kids together. And she went with
M. Baker through his other experiences, |egal
experi ences.

So she woul d al so know and have experience
that he had, both with plea bargaining and with the
trials. There is also no evidence that Ms. denn had
any cognitive enotional inpairnents. She was aware
of Judge Toom n, both his sentence and his statenents
that -- allegations against police officers for idle
specul ati on.

So | think all of these factors go to that,
even though she did not have her own crimnal history,
she had experience with the |egal system because she was

a significant other of M. Baker.
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Q Do you know whether she ever talked to
M. Baker about the plea-bargaining process?

A | do not.

Q So you're just really speculating that she
woul d' ve | earned that from hinf

A | think it's a reasonabl e assunption that two
peopl e who |ive together would tal k about accepting the
pl ea.

Q Well, I'msaying that -- not -- |I'mnot saying
that. |'masking about her |earning about how pl ea

bar gai ni ng works and about M. Baker's previous
experience, if any, with plea bargaining?

A And -- and that's what |'msaying. | think
that his prior experiences, if they tal ked about it,
obvi ously, would hel p her understand the process better.

Q But you don't know if they tal ked about it?

A | don't have information to say that, but ['m
maki ng an assunption that they did.

MR- RAUSCHER: Can we take like a five-mnute

break? Is that all right? W've been going for a

coupl e hours.

THE W TNESS: Sure.
MR BAZAREK: Is -- Doctor, is five enough? Do
you want a little nore or you --

THE WTNESS: |'mokay. Five is fine.
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MR BAZAREK: Ckay.
MR. RAUSCHER: | nean, yeah. |f you want
more, that's fine, too.
MR BAZAREK: | -- I'mfine, too. | just want
to --
MR. RAUSCHER  Ckay.
MR BAZAREK: -- be mndful of the w tness.
MR, RAUSCHER  Sure.
THE REPORTER We're off the record at 3:43
p.m Central Tinme.
(OFF THE RECORD)
THE REPORTER. W are back on the record for
t he deposition of Dr. Al exander (bol sky being
conducted by vi deoconference. Today is My 22nd,
2024, and the time is 3:51 p.m Central Tine.
BY MR RAUSCHER
Q All right. Let's call -- we're going to cal
Exhi bit 3 the Septenber 18th, 2006 transcript. And the
Bat es range should be PL Joint 00 -- no, sorry. That's
a -- yeah. PL Joint 004983 through 5017. And that was
In the packet | circulated. And Dr. Obol sky, let nme
know if you'd like ne to -- | don't know if you got
t hese documents or not.
(EXH BI T 3 MARKED FOR | DENTI FI CATI ON)

A | didn't get the documents fromyou, but |
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have the plea transcript in front of ne.
BY MR RAUSCHER

Can you --

|s that what we're | ooking at?

That's what it is. Yeah.

> O > O

Yep.

Q And so | think the part where they start
tal ki ng about the plea probably starts at Page 20 of the
PDF, which is PL Joint 005002. Let me know if you agree
that that's right.

A | -- | don't know the focus of your questions.
So the plea bargaining starts on Page -- the court
proceeding starts on Page 20 at the top.

Q That's where it says, "W have M. Baker."
It's recalled, W have M. Baker and M. denn [sic]
Before the court?

A That's correct.

Q So the question is about them being sworn in
and testifying under oath. And it -- | want you to tel
me if you see that in the transcript and where it is.

A Page 20.

Q kay.

A "MR. MAHONEY: No objection, waive re-swearing,
and re-execution."”

Q kay.
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A "THE COURT: That will be the sane for both
M. Baker and Ms. G enn?" "M LASKAR S
Yes. "
Q So that --
A Then, there --
A -- your positionis that -- is telling them

that they are -- Baker and denn are under oath?

A Yes.
Q And they woul d' ve understood that?
A Yes.

Q Why do you think that they woul d' ve understood
that that meant they were under oath?

A Wel |, because they obviously were sworn in
earlier and now they' re being told you can -- you are
under oath again. You continue to be under oath.

Q Wel I, they're talking that -- they're being
told waive re-swearing, right? That's not explained.
You' d agree that they're not explaining what waive
re-swearing neans?

A | -- I -- 1 -- 1 agree to that. There was no
expl anati on what wai ve re-swearing neans.

Q And what's the -- what -- what's the basis for
you thinking that -- let's take it one by one. Carissa
d enn woul d' ve known what wai ve re-swearing neans?

MR BAZAREK: Well, | wll object just to the
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extent that it calls for speculation. But go --
you can answer, Doctor.
THE WTNESS: | don't -- | did not see

anyt hing that would nmake ne -- woul d make nme think

t hat she does not -- would not understand it froma

cognitive perspective. And there is no evidence of

any enotional distress. So | see no evidence that

she did not understand.
BY MR RAUSCHER

Q But you -- well, you agree there's also no
evidence that she did understand it?

MR, BAZAREK: |1'd object. That's

argunentati ve.
BY MR RAUSCHER

Q | will rephrase that. Wuld you agree that
there is no evidence that she did understand what
re-swearing neant?

A Gve me a nonent. Al | can say is that
have no reason that she did not understand what it neans
to waive re-swearing. She was sworn before and it's
reasonabl e that she understood it throughout the rest of
t he proceeding.

Q And then, can you -- where -- do you know
where she was, or where and when she was sworn in

bef ore?

. 502.589.2273 Phone
Kentuckiana Reporters 502.584.0119 Fax

30 South Wacker Drive, 22nd Floor

. oo schedule@kentuckianareporters.com
Chicago, Illinois 60606

KENTUCKIANA www.kentuckianareporters.com

— COURT REPORTERS ——




© o N oo o1 A W DN -

[N T O I N R O T e R e e e S S N T T
g » W N P O © 0O N O o M W N P, O

Casehd: BRpa&iQl 6h7 dPosrmentERANGR 10Bdegk06/14H 84 Bagmy620f 270BagelD #:12334

166
A | do not know.
Q Did you review the whole transcript before
Page 207?
A Yes.
Q And you don't see it?
A And it was not there.
Q It's not there, right? They call the case and

Ben Baker's not even in from|DOC and then they pass it,
right?

A Correct.

Q Soit is -- what -- you' d agree that it is
not -- there is nothing in the -- this transcript
reflecting that Baker and G enn were sworn in or told
the significance of that or explained what re-swearing
meant, right?

A There is no discussion what re-swearing nmeans
in this transcript.

Q And they are not sworn in in this transcript?

A That's correct.

Q It -- do you still maintain, based on the re-
swearing, that they were sworn -- based on that waving
of re-swearing that they were sworn under oath when they
said that they were not threatened or coerced to accept
t he plea?

A That they said what?
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Q So your Page 15, back to your report, says,
"M. Baker and Ms. G enn swore under oath that neither
was threatened nor coerced to accept the plea." See
t hat ?

A Yes.

Q And you maintain that that's correct, based on
that reference to waiving re-swearing?

A Yes.

Q Al right. You haven't received or reviewed
any additional data since you got this -- I'msorry --
since you rendered your report, right?

A That's correct.

Q Page 16, is that your signature on your
report?

A | believe it's the stanped signature. Yes.

Q And then it -- the initials KF are circled.

A That's for Kathy Fergunson -- Fergunson --

Fer gemann.

Q All right. And she is soneone who works for
you, we tal ked about earlier?

A Yes.

Q So does that nean she's the one who physically
put the stanp on this docunent?

A Yes.

Q And why did she do that instead of you signing
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