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We also decline to reassign the case under Circuit Rule 36, which allows us to remand
to the same judge for a retrial. Judge Tharp has a thorough understanding of the record
and of the various issues that make this case challenging. His knowledge and
understanding will help guide the just resolution of this case. The district court’s grant
of judgment as a matter of law is REVERSED. The district court’s conditional grant of a
new trial is AFFIRMED. The case is REMANDED to the district court for further
proceedings consistent with this opinion. The above is in accordance with the decision
of this court entered on this date. Each side to bear its own costs on this appeal.
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