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Holly N. Boyer, SBN 221788
hboyer@ecbappeal.com

ESNER, CHANG & BOYER

234 E. Colorado Blvd., Ste. 975

Pasadena, CA 91101

Telephone: (626) 535-9860

Facsimile: (626) 535-9859

Attorneys for Plaintiff
ALEXA CURTIN

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ALEXA CURTIN, Case No.: 8:16-CV-00591-SVW-PLA
Plaintiff, Assigned to Hon. Stephen V. Wilson

DECLARATION OF HOLLY N.
BOYER IN SUPPORT OF
PLAINTIFF’S OPPOSITION TO

COUNTY OF ORANGE; NICHOLAS DEFENDANT COUNTY OF

VS.

LEE CAROPINO, individually and as ORANGE’S RENEWED MOTION
Deputy Sheriff for the County of Orange; | AS A MATTER OF LAW ON THE
and DOES 1 through 50, ISSUE OF MUNICIPAL
LIABILITY UNDER FED. R. C1V.
P. 50(b)
Defendants.

[Filed Concurrently herewith Plaintiff’s
Opposition to Defendant County of Orange’s
Renewed Motion as a Matter of Law]

Date: September 18, 2017
Time: 1:30 p.m.

Dept: 10A

Trial: August 2, 2017
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DECLARATION OF HOLLY N. BOYER
I, Holly N. Boyer, declare as follows:

1. I am an attorney duly licensed to practice in all of the courts of the
State of California and am a partner with Esner, Chang & Boyer, attorneys of record
for Plaintiff, Alexa Curtin, along with Jass Law and Balaban Spielberger. The
following is true of my own knowledge, and I am competent to testify hereto.

2. Attached as Exhibit 1 is a true and correct copy of the Reporters
Transcript of Daily Trial Proceedings for August 2, 2017, a.m. session.

3. Attached as Exhibit 2 is a true and correct copy of the Reporters
Transcript of Daily Trial Proceedings for August 2, 2017, p.m. session.

4. Attached as Exhibit 3 is a true and correct copy of the Reporters
Transcript of Daily Trial Proceedings for August 3, 2017, a.m. session.

5. Attached as Exhibit 4 is a true and correct copy of the Reporters
Transcript of Daily Trial Proceedings for August 3, 2017, p.m. session.

6. Attached as Exhibit S is a true and correct copy of Trial Exhibit 12-1,
entitled “Claim for Money or Damages Against the County of Orange” which was
admitted into evidence.

7. Attached as Exhibit 6 is a true and correct copy of Trial Exhibit 83-
137, entitled “Follow-Up Report” which was admitted into evidence.

8. Attached as Exhibit 7 is a true and correct copy of Trial Exhibit 38-1,
entitled “Orange County Sheriff’s Department Internal Memo,” which was
admitted into evidence.

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct and that this Declaration was executed

on August 28, 2017, at Pasadena, California.

/s/ Holly N. Boyer
Holly N. Boyer, Esq.
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LOS ANGELES, CALI FORNI A; VEDNESDAY, AUG 2, 2017; 1:05 P. M

THE COURT: M. Bal aban, you are in your
exam nation; correct?

MR. BALABAN: Yes, Your Honor. Thank you.

DI RECT EXAM NATI ON ( RESUMED)

BY MR BALABAN
Q Good afternoon, Sergeant.
A Good afternoon
Q | f you could, can you turn to your left there? There's
sone binders. |'mnot sure which one it wll be in, but
Exhibit 38. It nmay be in the first one or the second one.

Do you have Exhibit 38, Sergeant?
A. | do, vyes.
Q Ckay. And Exhibit 38 is an internal neno drafted by
yoursel f to Lieutenant Danks; correct?
A Yes, sir.
Q And who is Lieutenant Danks?
A He woul d be ny supervi sor.
MR. BALABAN: Any objection to publishing
Exhi bit 38?
MR. FOX: No objection, Your Honor.
MR. BALABAN. Can we get page 1 of Exhibit 38?
THE COURT: |s 38 being offered in evidence?

MR, BALABAN: Yes, Your Honor.

UNI TED STATES DI STRI CT COURT
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1 A. | have.

N

Q And the contents of this claimare the allegations that

set forth what you all are supposed to investigate; correct?

A W

A. Yes, sir.
5 Q And it's essentially putting you on notice of what this
6 claimant is alleging to have occurred to her; correct?

7 A. Yes.

8 MR BALABAN.  Your Honor, |'d offer Exhibit 12
9 under the notice exception to hearsay.

10 THE COURT: Received.

11 MR, FOX: Your Honor, there's an objection to

12 hear say.

13 THE COURT: This is what the conplainant said;

14 correct?

15 MR FOX. It's what her | awer wote she cl ai ned.
16 It's not witten by her.

17 THE COURT: It's received for the limted purpose
18 that you just maintained notice.

19 MR. BALABAN:. Thank you, Your Honor.

20 THE COURT: Not for anything el se.

21 MR BALABAN: Correct.

22 MR. FOX: Thank you, Your Honor.

23 (Exhibit 12 was admtted.)

24 MR, BALABAN: Can we display Exhibit 12, pl ease?

25 Q And the claimon the top right, we see that the claim

UNI TED STATES DI STRI CT COURT
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And then it's got the claimant's nane; correct?
Yes.
And identifying information; correct?

Yes.

o.>.o.>o.

Date of birth, address, et cetera.

And if we go down, uh, it tells us who, uh,
correspondence responding to this claimshould be from
correct, M. Hughes?

A Yes.
Q And it tells you the date of alleged occurrence or

transaction. And that date was Septenber 4, 2013; correct?

>
o
v
@
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1 called and text messaged her when she was released, and went

2 to her residence on duty and had sex with her in violation of

3 her 4th, S5th and 14th Amendment rights; correct?

4 A Yes, sir.

5 Q  And therefore what you all you were notice that you were

6  investigating was one, whether he had assaulted her against

7 her will in the parking lot; correct?

8 A Yes, sir.

9 Q  Wether he had sexually harassed her by sending these

10 messages back and forth; correct?

11 A Yes, sir.

12 Q  And whether he went to her home and had sex with her in

13 violation of these constitutional rights; correct?

14 A Yes, sir.

15 Q  And you understood when it indicates in violation of her

16 4th, Sth and 14th Anendnent rights that this was against her

17 will; correct?

18 A Yes, sir.

19 Q And so this is the allegation that comes in to the

20 Department. This is what sets off this investigation;

21 correct?

22 A Yes, sir.

23 Q  And by everything that you've told us, you were unable

24 toinvestigate this to look into his admnistrative

25 investigation based on the policy that was in place at Orange

UNI TED STATES DI STRI CT COURT
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County until the crimnal investigation was conpl et ed?

MR FOX: It's cumulative and asked and answer ed,
Your Honor.

THE COURT: Overrul ed.

THE WTNESS: Can you ask that one nore tinme?

MR, BALABAN. Sure.
Q You were unable to look into this -- these serious
all egations as the Internal Affairs investigator until the
crimnal investigation was conpl et ed?

A. That is correct.

Q And all the while Deputy Caropino was still on the job.

A Yes, sir.

MR. BALABAN: No further questions.

MR. FOX:  Your Honor, if |I may, | was rem ss. |
didn't introduce to the Court and the jury ny client who is
here, Ms. Janet Hayes with the Sheriff's Departnent. |If I
can just do that now?

THE COURT: Yes.

MR. FOX: Ms. Hayes is here, right here.

Thank you, Your Honor. Appreciate that.

CROSS- EXAM NATI ON
BY MR FOX
Q Ckay. Is it sergeant?
A Yes, sir.

Q Un let's go to Exhibit 12 which is now in evidence.

UNI TED STATES DI STRI CT COURT
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A. | woul d say grainy.

Q When you | ooked at the parking |ot video, did you see
any evi dence of inproper behavior by Caropino in that video?
A | did not.

Q The dash cam vi deo, when did you first becone aware that
t here was even dash cam video of Caropino's vehicle at

Ms. Lanb's residence?

A. After Ms. Lanb gave her statenment to crimnal.

Q Before Ms. Lanb gave her statenent to the crimnal

i nvestigators at your Departnent, did you have any reason to
beli eve that he had been out at her house on that specific
day, whatever it was, Septenber 4th or Septenber 6th, 2013?
A No.

Q Once she gave that interview, did the crimnal
investigators and ultimately you then have the ability to

| ook for dash cam video on the day she identified when she
sat down with her interview?

A Yes.

Q Now, is there a reason -- set aside the dash cam video
for a second. The parking |ot video, the video fromhis
patrol car is there a reason you did not look at it earlier

t han whenever you di d?

A Uh, crimnal was |ooking at it.
Q I"msorry?
A. Crimnal, the crimnal investigator was | ooking at the

UNI TED STATES DI STRI CT COURT
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vi deos.
Q Now, when you finally do sit down and get a statenent
fromCaropino, is it correct that originally he was not
forthcom ng with you?
A Yes, sir.
Q During your interview, did you slowy start making it
known to himthat you had gathered facts and information
about the clain®
A Yes, sir.
Q After you started making it clear to himthat you knew
what had happened with Ms. Lanb, did he then becone nore
forthright?
A Yes, sir.
Q When you finally sit down with him that date was |
bel i eve January 13, 2015. Does that sound about right?
A | believe so.
Q kay. It's the docunent, whatever we put on the screen
before, the Lybarger and the Mranda; right?
A Yes, sir.
Q kay. After you -- wthdraw that.

When you go to sit down with himon January 13,
2015, do you have enough information to now i nterview himand
call himessentially on his story?
A Yes, sir.

Q | want to take you back to June 27, 2014. Ckay?

UNI TED STATES DI STRI CT COURT


JeremyPC
Highlight


Cézas8: 161005894V bdRIivdenDcBRIeA0FRRQ: Ofil2d/R8/Pals 1Pabd4PajdD #%52E81D
#:7694

27

1 REDI RECT EXAM NATI ON

2 BY MR BALABAN:

3 Q Sergeant, you were asked the reason why you didn't do an
4 investigation, Internal Affairs investigation, and you

5 testified that the reason you didn't is you didn't want to

6 interfere in the crimnal investigation. Do you recall that?
7 A Yes, sir.

8 Q The reason why you didn't do an investigation is because
9 that's the policy is not to do an investigation Internal

10 Affairs until the criminal is exhausted. That's the policy:
11 right?

12 A It's past practice, yes.

13 Q Youdidn't do anything different in this case than you

14 did for every other case; right?

15 @A) Nesmsinn

16 Q This vasn't your decision not to interfere in the

17 crininal. This was the Departnent's decision that you don't
18 do investigative -- Internal Affairs investigation until the
19 crininal is exhausted; correct?

20 M)  (Yesyusinm

21 Q. Can we see Exhibit 12, please? And there was sone

22 di scussi on about the date on this form Septenber 4, 2013. Do
23 you recall that?
24 A. Yes, sir.

25 Q And counsel asked you isn't it true that's not the date

UNI TED STATES DI STRI CT COURT
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1 i nvestigation. And the purpose of the adm nistrative
2 i nvestigation is to determ ne whether or not the enpl oyee
3 viol ated our policies.
4 Q  Howdoes that differ fromwhat a crimnal investigation
5 is?
6 A Acrininal investigation, you know, as far as the steps
7 of the investigation thenselves, they're actually quite
8  similar as far as you're collecting evidence, you're
9  interviewi ng people, you're doing similar types of actions,
10 but they're very different investigations.
11 In acrininal investigation, you're trying to
12 deternine solely whether sonebody comitted a crine. So
13 there are times where, obviously, comitting a crime is a

14 violation. You know, all police departnents have a policy
15 you can't comit a crime. Adninistratively, there are other

16 policies. So where you can have a criminal investigation and
17 it turns out they didn't commit a crime, but they may well

18 have violated other department policies.

19 And there's also the standards are different. So
20 inacrimnal investigation to prove sonebody’'s comitted a
21 crine, you have to prove it beyond a reasonable doubt which

22 is a high standard. In an adninistrative investigation, you
23 just have to prove it by a preponderance of evidence. It is

24

25 So the standards are different. So you're Iooking

UNI TED STATES DI STRI CT COURT
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at different things. You' re |ooking at the enployee's
behavior. And also froman adm ni strative standpoint, you
review every investigation to see, you know, are our policies
good, is our training good, you know, so these are -- there
is a conbination of things going on in these adm nistrative
investigation. |It's very different than a crim nal

i nvesti gations.

Q Can you tell us how many Internal Affairs investigations
you personal |y have conduct ed?

A Uh, during that two-and -- or four-and-a-half years, |
personal |y have conducted probably close to 250 Interna

i nvesti gations.

Q And how many in your career have you revi ewed?

A. |"ve reviewed as an expert well over 2000 Internal
investigations. Um |'ve been involved where cities have
retained me to review, uh, a single investigation that was
not part of the lawsuit. And | have been retained in a |l arge
nunber of lawsuits where there's a |arge sanpling of internal
i nvestigations, and the issue is whether the sanpling of the
i nvestigations were reasonably conducted. So, you know,

t hroughout the course of that, 1've -- | can show reports and
gi ve you case nunbers of literally over 2000.

Q You shared with us that you' ve published a book in this
field. Can you tell us the name of that book?

A. Yes. It's called Managi ng and Accountability Systens of

UNI TED STATES DI STRI CT COURT
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BY MR BALABAN:

UNI TED STATES DI STRI CT COURT
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48

H

A W

BY MR BALABAN:

© 0 ~N o O

10 that actually do this, conduct concurrent, criminal and

11 adninistrative Internal Affairs investigations?

12 A There's about 15,000 police departments across the

13 county so obviously, I'mnot familiar with the vast ngjority
14 of them Most of "emare very small. But | amfaniliar with
15 agencies like the Gty of Seattle, the City of Chicago, uh,
16 in New York, Mam, mejor cities |ike Austin and numerous
17 other smaller cities across the nation.

18 Q  Los Angeles as well?

19 A Yeah, absolutely Los Angeles.

20 Q  And all of those departments do concurrent

21 investigations, crininal and Internal Affairs?

22 A (es)

23 Q Areyou aware -- not to say that there isn't one other
24 than this one, but as a distributor, are you aware of any
25 other department that doesn't do it that way, that actually

UNI TED STATES DI STRI CT COURT
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stops the Internal Affairs investigations pending a crimnal
investigation?

MR FOX: Lacks foundation, Your Honor. 15,0007

THE COURT:  Vell, | mean, he can answer.

THE WTNESS: |"ve never seen one.
BY MR BALABAN:
Q  Can you share with us your expert opinion about what the
dangers are to the public when an officer who has been
accused of a serious crime doesn't have any adninistrative
investigations into himuntil the crimnal investigation is
conpl et e?

MR FOX  It's not relevant to this case,
Your Honor. It's overbroad.

THE COURT: | think that you can argue that.
That's really not within his expertise. Ve don't need himto
tell us that.

MR, BALABAN:. Ckay.
THE COURT: (kay.
BY MR BALABAN:
Q Are you al so a nenber of any organi zations in your
field?
A Yes, sir.
Q What organi zati ons are you a nenber of?
A The International Association of Chiefs of Police, the

Pol i ce Executive Research Forum and the National Tactica

UNI TED STATES DI STRI CT COURT
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O ficers Association.
Q It's been represented that the first time that you'l
ever testify in a quote unquote Mnell case in the State of
California is here today. |Is that -- is that true?

THE COURT: You've used the term Monell. | guess |
should tell you maybe that Monell is the | awers' shorthand
for pattern and practice. Wen you hear the nane Mnell, it
refers to a pattern and a practice of a police force. It's
nanmed after sone case. That's the way |awers talk. But
that's what it is.

BY MR BALABAN

Q Have you testified in other jurisdictions on pattern and
practice?

A. | don't think | answered your first question. The
answer to your first question is no, |'ve never testified in
California, but yes, |I've testified in other jurisdictions,

ot her states.

Q kay. Can you give us an idea?

A Un |'ve testified in federal court in Chicago three
times on Monell cases, in CGeorgia and once in Tennessee.

Q And havi ng revi ewed thousands of this these cases and
been the Head of the Internal Affairs Departnent and witten
a text book on it, do you think you're sufficiently qualified
as an expert to talk about this stuff today?

MR FOX: That's not for himto determne. That's

UNI TED STATES DI STRI CT COURT
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1 i nmpr oper .
2 THE COURT: |'Ill sustain that objection.
3 And don't ask the next question because | don't
4 like that practice. Just ask himquestions. If | allow him
5 to testify, it goes wi thout saying he can testify.
6 MR. BALABAN:. Thank you, Your Honor.
7 BY MR BALABAN:
8 Q Un it's been -- there's been discussion about whet her
9 there's a rule that requires that an Internal Affairs
10 investigation and a crimnal investigation happen at the sane
11 tinme. You were asked about that at your deposition.
12 MR. FOX: I nproper question or form about
13 deposi tion.
14 THE COURT: Well, the formof the question, the
15 obj ection is sustained.
16 You can just ask himnow what he -- what his
17 opinion is in that regard if that's your desire.
18 MR. BALABAN:. Yeah. Thank you, Your Honor.
19 BY MR BALABAN:
20 Q Is there a specific law that requires a departnent to do
21 i nvestigations sinmultaneously?
22 A. There's no statute. There's no specific | aw

23 Q Ckay. And are there specific laws that tell police
24 departnents how to do their -- their job in general?

25 A No.

UNI TED STATES DI STRI CT COURT
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52
Q Un can you tell us what your opinion, the best practice
in the standard that you're famliar with in conducting
crimnal and adm ni strative investigations?
A. In policing -- and | always conpare it this way so if |
were an engineer and | wanted to build a bridge, | can go to
a text book, and if | wanted to cover a certain span, | would
know what strength of steel to use. 1In policing |like many
ot her professions, there's no textbook. There's no -- this

isn't engineering. That exactitude isn't there.

So what we |look at is what's generally accepted or
what was call ed generally accepted police practices. Wat
are ot her agencies doing? Wat's the Departnment of Justice
doi ng when they come in and give consent decrees? Uh, what
is the literature? Wat -- what is -- what is being accepted
within the policing? And when | say within policing, we're
tal kin' about across the United States.

Q Can you share with us why you believe that's the best
practice, to do these investigations concurrently?

A The reason you want to do it concurrently is because if
you have an officer who is engaging in serious m sconduct,
um particularly a case where the officer has used his
position of authority by wearing a uniform and there's a

i kelihood that they could do that again, you want to conduct
a concurrent investigation to renove that person fromthe

field to protect the community. Um you know, whether you
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send the person honme or you put 'emon sone kind of desk
duty, their overarching goal is to get this person out of the
field.

But you also want to do it because, you know, you
may -- you may identify other problematic enpl oyees. You nay
identify problematic practices. There are a |ot of good, um
managenment reasons to conduct it, um imediately.

Q Can you tell us what you' ve done in this case? The work
t hat you' ve done.

A. Sure. |'ve reviewed quite a bit of material. 1've
reviewed all the police reports and depositions in this
matter. Um |'ve prepared an expert report and a

suppl enmental report. 1've reviewed, um the defense expert's
reports and his depositions. 1've reviewed all the
depositions in this case. And | had ny deposition taken.

Q About how nmuch tinme do you think you ve put into this

case?

A Oh, 50 or 60 hours.

Q Ckay. And you charge for your tine; correct?
A | do.

Q How nuch do you charge?

A $295. 00 an hour.

Q Ckay. And do you charge to testify as well?
A | do.

Q And how nuch do you charge?
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2950 per cal endar day.
Did you do any other work on this case?

No, | think that's it.

AW
.>o>

5  sufficient information to put M. Caropino on a desk job,

6  renove himfromthe field or place himon adninistrative

7 leave prior to the assault on our client, M. Curtin?

8 A Yes, | do.

9 Q  Wat's your opinion?

10 A Un, he should have been placed on some type of desk

11 duty. He should have been renoved fromthe field.

12 Q Canyou tell us what's the basis of that opinion?

13 A Several factors. So this is a case that was received by
14 aclaimfor damages which is the pre-cursor to a lawsuit.

15 It's a short formthat basically tells the police departnent,
16 you know, something happened, and this is what happened, and
17 you know, we're asking for money, and a lawsuit's likely to
18 follow.

19 So in aclaimfor damages, the Sheriff's department
20 learned of Ms. Lamb's arrest. They were told -- uh, they

21 were given a brief overview of that she was making

22 allegations that a sexual assault had occurred. So

23 inmediately --

24 The police department, they received it on

25  February 28th, 2014. On March Sth, | believe Sergeant
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© B

Did they learn additional things that would have al so

justified taking this officer out of the field?
A. Well, those are the primary factors. At some point they
interviewed himand he nmade statenents.
Q So let's talk about that. D d you review the statenents
taken by this deputy?
A Yes.
Q And what did you glean fromthat statenent?
A Vell, he admtted that he went there.

MR FOX: This is beyond -- it's cumulative. It's
beyond what's relevant to this wtness.

THE COURT: Well, | nmean, | thought the interview
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was in Septenber, wasn't it?

MR FOX: It was in January of 2015.

THE COURT: 2015. So | nean if he has the
foundation for responding to any questions regarding -- well,
he did assert the Fifth Amendnent, didn't he, during the
period of the crimnal investigation?

MR BALABAN:. | think |I can lay a foundation,

Your Honor.
THE COURT: (kay.

BY MR BALABAN:
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Q They're the ones that chose to do it late; right?
A Yes.
MR. FOX: This is not expert testinony. It's not
opi nion testinony from an expert.
THE COURT: Well, he's -- it's within his realm
He can answer.
BY MR BALABAN
Q Wiy is it your opinion that they could have done an
i nterview of Deputy Caropino at any point in an
adm ni strative investigation had they chosen to open one?
A. Vel |, anybody, including a police officer, has a right
to decline to give an interview regarding a crimnmna
i nvestigation where you' re the focus of that investigation.
Police officers who are enployed, if they're being ordered to
give an interview, they have to answer questions or, uh, they
woul d be deened i nsubordi nate and they can be fired for
refusing to answer questions.
Q And ultimately when he gave the interview, he admtted
to i nappropriate contact.
MR, FOX: Your Honor, this is not expert testinony.
THE COURT: Have you gone through his testinony?
MR BALABAN. Yes. [|'ll nove on, Your Honor.
Q Do you feel it's necessary to interview the victim of
the crime or alleged crinme before the Departnent makes a

decision to take an officer who' s alleged to have comm tted
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BY MR BALABAN:

Q This is the first time that you ve ever heard that the
policies in place to at a department to toll an

adm ni strative investigation pending a crimnal investigation

is this departnent here?
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Affairs investigator Sergeant Asuncion about what his
attitude was towards doing a crimnal investigation?
MR, FOX. (njection, Your Honor. Beyond the scope.
THE COURT: Now you're using himas a sounding
board for your argunent. Let's not do that. You can nake
t hat argunent when you have the opportunity.
BY MR BALABAN
Q Do you think it is an appropriate policy to rely on a
crimnal investigator to do your Internal Affairs
i nvestigation?
A No.
Q Why not ?
A. Because, again, they're looking at it for sonething
different. They're |ooking to see whether or not the person
comitted a crime. The standard they're using is nmuch higher
than what an administrative investigator is |ooking at.
They're looking at very different things. That's why we have
these two different things. It wouldn't exist if it was okay
for crimnal to do both.
Q Going to the issue of getting a statenent from Ms. Lanb,
you told us it's not unusual to get -- not to get a statenent
froma sexual assault victim Do you recall saying that?
A Yes, that's true.
Q Can you tell the jury why that's not unusual ?

A. Certainly, in sexual assaults and donestic viol ence
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cases, victinms don't |ike comng forward. They're
enbarrassed. There are all sorts of issues. Oten it's
difficult to get statenents from sexual assaults and donestic
vi ol ence.
Q Do you think it's an appropriate policy not to take
adm ni strative action against an officer unless and until you
have a statenent fromthe victinf

MR FOX: This is cumulative, Your Honor. It's
argunent ati ve.

MR. BALABAN: Redirect, Your Honor.

THE COURT: Well, you can ask himthat question.

THE WTNESS: Yeah, it would absolutely be wong to
not take any acti on.
BY MR BALABAN:
Q Way not ?
A. Because, again, you need to if the allegations are
founded or there's evidence that nmakes them appear to be
founded, you need to renove this person who has a badge and a
gun and a uniformfromthe field.

THE COURT: | nean the way you posed the question
was sinply whether if he can if the victimis not avail abl e,
interviewthe officer. Wsn't that what you asked?

MR BALABAN. Yes.

THE COURT: So |et himanswer that question.

MR. BALABAN: Can you answer the Court's question?
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